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The Myanmar Legal System

« The Law, Judicial system and the role of lawyers in
Myanmar was established in colonial period and
continued after Myanmar gained independence in 1948
until 1974 constitution.

« The Judicial system and legal system had changed
according to 1974 constitution, whish was based on
socialist economic system.

« The current Judicial and legal system resumed to
Common law based system with some modifications,




Myanmar Legislation

* Myanmar Codes vol.1 to 13_ Codified Laws
enacted during 1841 to 1954

» Books on yearly legislation_ 1954 to 1962

* Three volumes of Legislations_ 1962 to 1974
* Books on yearly legislation_1974 to 1988

» Books on yearly legislation_1988 to 2011

* Union Laws 2011 to 2012

Changing Trend of Myanmar
Economy

- After gaining Independence from British colony in 1948,
Myanmar economy continued the same as before.

- After taking over of state power by the Revolutionary
Council Government in 1962, the trend of economy
was changed into Socialist Economic System.

- For that purpose all the private owned banks and
private owned business organizations were
nationalized, and laid down the planned economy in
long term and short terms as well.




In support of the Socialist
Economy, the government
promulgated

- The Protection of Public Property Law 1963

- The Protection of Opposition against the Construction of
Socialist Economic System Law 1964.

- The Law Conferring Powers for Establishing the Socialist
Economic System was promulgated in 1965.( This law
repealed the 1964 Law and this law was repealed by
State-owned Economic Enterprises Law 1989 )

— In the late 1988, soon after the State Law and Order

Restoration Council assumed responsibility of

governing the country, socialist economic system was

abandoned and adopted a market oriented economic
system.

First of all the Foreign Investment Law 1988 was

promulgated in November, 1988,

- The initial step taken towards a more liberalized
economy is to allow to foreign direct investment and
to encourage the private sector development.

- These economic objectives are aimed to create a
market oriented system with the private sector taking
the leading role in economy.
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Encouragement of the promotion of private
sector in economy

- Since late 1988 the Government has been actively
encouraging foreign investment in Myanmar.

- The fundamental or basic concepts of the following laws
fall under this category:

* The Union of Myanmar Foreign Investment Law (1988)
* The State—owned Economic Enterprises Law (1989)

* The Myanmar Citizens Investment Law (1994), and

* The Financial Institution of Myanmar Law (1990).

Union of Myanmar Foreign Investment
Law (1988)

A new FIL has been drafted and it is expected to be
passed during the current Parliament session which
commence on 4% July 2012.

The Foreign Investment Law (1988) defines two types
of investment : (1) a sole proprietorship, a partnership
and a limited company (wholly owned (100%) by
foreign investor), (2) a joint venture in the form of
limited company in which the foreign capital invested
must be at least 35% of the total equity capital.
(Companies Act 1914 and Special Company Act 1950

8
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Investment Commission

* Foreign Investment Commission was
formed under section 7 and Procedure in
order to administer the foreign investment
under this law.

« After Myanmar Investment Law 1992 has
promulgated, it is renamed as Myanmar
Investment Commission

Exemptions, Reliefs and
Guarantees
- Exemptions and reliefs are given to the
investors under to S. 21, such as tax
holidays for three consecutive years and
exemption or relief from custom duty and
other taxes. and guarantees under SS. 22
and 23 for not to be nationalised to take

back of foreign currency invested W
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The State—owned Economic
Enterprises Law (1989)

 defines 12 economic activities in which private investment
is restricted and are reserved to be carried out solely by
the State. However it has been relaxed according to
section 4 of the said law that the Government may, in the
interest of the State, permit to carry out such activities.

This could be done by notification in any of the following
form:
* Joint-Venture between the organization and a
citizen or a foreigner,
* Joint-Venture between the organization, a citizen
and a foreigner,
* Joint-Venture between a citizen and a foreigner,
* Enterprise by a citizen and a foreigner.

The Sectoral laws concern with
respective sector :

(1) Private Industrial Enterprises Law (1990)
(2) Promotion of Cottage Industries Law (1991)
(3) Myanmar Hotels and Tourism Law (1993)
(4) The Forest Law (1992)

(5) The Central Bank of Myanmar Law (1990 )

(6) The Myanmar Agriculture and Rural Development Bank
Law (1990)

(7) Saving Bank Law (1992)
(8)The Myanmar Insurance Law(1993)
(9) The Insurance Business Law (1996)

T -




(10) The Myanmar Mines Law (1994)

(11) The Myanmar Gemstones Law (1995)

(12) The Myanmar Pearl Law (1995)

(13) The Co-operative Society Law (1992)

(14) The Myanmar Accountancy Council Law (1995); etc,
(15) The Commercial Tax Law (1990)

(16) The Tariff Law (1992)

(17)The Law relating to Private health Care Services(2007)
(18) The Myanmar Special Economic Zone Law 2011. etc.

13

The State-owned Economic
Enterprises Law, 1989

* The State Law and Order Restoration Council
has promulgated the State-owned Economic
Enterprises Law on 31st, March 1989( 9/89).
The Union of Myanmar Foreign Investment law
will not be completed without the knowledge of
State-owned Economic Enterprises Law (SEE
Law). The SEE Law defines 12 economic
activities in which private investment s
restricted and reserved to be carried out solely
by the State.

14




12 activities given under Section 3 of the said Law are as
follows: -

(a) extraction of teak and sale of the same in the country
and abroad

(b) cultivated and conservation of forest plantation with the
exception of village-owned fire-wood plantations
cultivated by the villagers for their personal use

(c) exploration, extraction and sale of petroleum and natural

gas and production of the product of the same

(d) exploration and extraction of pearls, jade and precious
stones and export of the same

(e) breeding and production of fish and prawns in fisheries
which have been reserved for research by the
Government

(f) Postal and Telecommunications Service

(g ) Air Transport Service and Railway Transport Service

(h) Banking Service and Insurance Service

(i) Broadcasting Services and Television Service

(j) exploration and extraction of metals and export of the
same

(k) Electricity Generating Services other than those
permitted by law to private and co-operative electricity
generating services

(I) manufacture of products relating to security and
defense which the Government has from time to time
prescribed by notification.

16




Exception

« Section 4 of the SEE Law, services as a vehicle
for privatization, it gives the right to Government
to allow these activities to operate under

privatization scheme.

* Myanmar Special Company Act 1950 applied

The Myanmar Citizens
Investment Law 1994

+ Citizens are entitled to the same exemptions and
privileges of foreigners who are enjoying under
Foreign Investment Law, such as 3 years tax
holidays and other exemptions and guarantee

against nationalization.




The Private Industrial
Enterprises Law, 1990

* The State Law and Order Restoration Council
promulgated the Private Industrial Enterprises
Law on 26th November 1990 as an aid to the
private industrial enterprise

It is enacted to enhance the establishment of
small, medium and large scale enterprises and
promote private industrial enterprises
individually or in partnership or by forming a
company.

This expression does not include industrial
enterprises conducted in joint-venture with the
Government 10

The Financial Institutions
of Myanmar Law 1990

At the time Financial Institutions of Myanmar
Law was introduced, it was understood that the
banking sector would be liberalized. This law
allows the formation of domestic private banks.

The Financial Institution of Myanmar Law, the
Rules Relating to the Financial Institutions of
Myanmar Law 1991 and the Central Bank of
Myanmar Regulations for Financial Institution
1992 are the laws which regulate the
establishment and ongoing operation of financial
institutions in Myanmar. 20
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Fisheries and Marine
Products

The State Law and Order Restoration Council
has promulgated the following Laws to conserve
marine and freshwater fisheries, to enable
systematic operation in fisheries, wider
participation of foreign investor and to promote
exports.

Law relating to Fishing Rights of Foreign Fishing
Vessels (1989)

The Law relating to Aquaculture (1989)
Myanmar Marine Fisheries Law (1990)
Fresh Water Fisheries Law (1991).

21

The Forest Law (1992)

The Forest Law (1992) has been promulgated
as the State Law and Order Restoration Council
Law No. 8/92 dated 3rd Nov, 1992. It is enacted
to enforce and implement forest policy
effectively and also for environmental
conservation and systematic development of
forestry sector.

Myanmar teak is most popular in the world teak
trade. Teak export can be done in conversion
forms, plywood, furniture, carving, joinery,
flooring products mouldings, etc. There are also
different species of hardwood to be produced
.This law administers all these matters.




The Myanmar Mines Law
1994

- The Myanmar Mines Law was promulgated on
6th September, 1994. It is enacted for the
development of mineral prospecting and
exploration works to enhance production of

minerals and promotion of exports.

23

The Myanmar Gemstones
Law, 1995

« The Myanmar Gemstones Law, 1995 has been
promulgated to establish and develop a hundred
percent gemstones and it can be deemed as the
Government's prudent and generous step to see the
flourishing of gem trading of the private sector within
the country, and to enable local entrepreneurs to
beneficially utilize rich natural resources for their
own benefit as well as for national interest on equal

24
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The Myanmar Pearl Law, 1995

- Myanmar Pearl Law is promulgated as State Law and
Order Restoration Council Law No. 7/95, 10th July 1995.
There are 13 Chapters and 38 Sections in this Law. This
law is aimed to conserve pearl, to enable systematic
operation in pearl industries and to promote export.

- Section 19 of this Law provides the duties and powers of
the Chief Inspector. Duties and Powers of an Inspector is
provided in Section 22. (M/M)

- Taking of action by administrative means is provided in
Section 23, and Section 25 to Section 33 provide the

offences and penalties under this Law. o

The Financial Institutions of
Myanmar Law 1990

= At the time Financial Institutions of Myanmar Law was
introduced, it was understood that the banking sector
would be liberalized. This law allows the formation of
domestic private banks.

« This law empowers the Central Bank of Myanmar to
grant licenses to financial institutions, whether State,
joint-venture, local private or foreign owned to conduct
banking activities in Myanmar.

« The Financial Institution of Myanmar Law and the Rules
1991 and the Central Bank of Myanmar Regulations for
Financial Institution 1992 are the laws which regulate the
establishment and ongoing operation of financial
institutions in Myanmar. 2
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Laws of Banking

 The Central Bank of Myanmar Law 1990,
which established the Central Bank of Myanmar
(the successor to the Union Bank of Burma ) ;

« The Myanmar Agricultural and Rural
Development Bank Law 1990, which
established the Myanmar Agricultural Rural
Development Bank to support the development
of agricultural and rural socio-economic
enterprises;

« The Saving Bank Law, 1992 which
encourages domestic savings and the promotion
and mobilization of the country's financial

resources. i3

Currency

National currency- KYATS

Foreign Exchange Certificate — FEC

is issued by Central Bank of Myanmar and
accepted by government agencies

One FEC is equal to one USD

28




The Myanma Insurance Law 1993

According to Section 11 of this Law, Myanma Insurance
undertakes the following insurance business:-

1. Life Assurance;
2. Third Party Liability Insurance;
3. General Liability Insurance;
4. Fire Insurance;
5. Marine Cargo Insurance;
6. Marine Hull
7. Aviation Insurance;
8. Engineering Insurance;
9. Comprehensive Motor Insurance;
10. Oil and Gas Insurance; %
11. Cash- in- transit Insurance;
12. Cash-in- save Insurance;
13. Fidelity Insurance;
14. Travelling Insurance;
15. Personal Accident Insurance;
16. Other classes of Insurance;
17. Insurance determined by the Ministry. /

30
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Tax Laws

Taxes levied on Income / Profit

Income — tax - The Income Tax Law (1974)

( Profit — tax---The Profit Tax Law  (1976) repealed by Law
No. 1/2011 effected from 2012-2013 Budget year applied
by 1974 law)

-Flat rate of 30% Foreign Companies formed under MCA.

-35% or graduated rate of 35%-50% for non-resident foreigners

Custom duty ---  Myanmar Sea Customs Act 1878

and Land  Customs Act 1924

Commercial —tax ---The Commercial Tax Law (1990)

The Tariff Law, 1992 as amended in 2011 by amending law

3/2011 31

« Stamp - duty --

« The Myanmar Stamp Act (1935), as
amended by Law Amending Stamp Act ,
Union Law No. 2/2012

« Court Fees Act  (1937) as amended by
SLORC LAW No. 6/1990 and the Law
Amending the Court Fees Act, Union
Law No. 5/2011

32




Income Tax Law, 1974

The Income Tax Law applies to the following types of tax
payers and the classes of income.

(a) State economic enterprises

(b) Co-operative societies

(c) Foreigners and foreign organizations engaged under
special permission in State  sponsored enterprise

(d) Income from salaries

(e) Non-resident foreigners

(f) Income earned abroad by non-resident citizens
(g) Companies

(h) Resident foreigners

(i) Partnerships or joint-ventures formed between or
with (a),(b),(c),(e),(g) and (h) of above.

33

The Commercial Tax
Law (1990)

- All enterprises with sales of taxable goods and
services are required to pay Commercial tax in
addition to customs duties.

- commercial tax, which is a form of sales tax is
chargeable at the rate prescribed in the schedule
1-5 of the Commercial Tax Law effected in 1990.

34
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The Tariff Law, 1992
amended by amending law 3/2011

- The minister may, by notification in respect of goods
exported from Myanmar or goods imported into Myanmar
by land, sea or air _determine the nature and type of
goods, classify the quality of each goods, determine the
tariff value on goods on which customs-duties are
assessable and determine the tariff based upon the tariff
value and reduce or enhance the tariff so determined.

- Under section 4 of this law, the Minister may determine, by
notification, the tariff at a special reduced rate in respect of
goods exported or imported by the border areas and may
reduce or enhance the tariff so determined.

35

- Double Taxation Agreements

- There are DTA with few countries — UK,
India, Singapore etc.

36
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The Patents and Designs
(Emergency Provisions ) Act 1946

Myanmar Patents and Designs Act, 1945 was
enacted as a substitute for the 1939 Act. However, the
1945 Act was never brought into force even though it has
been repealed by the LawNo0.4/1993.In 1946, the Patents
and Designs (Emergency Provisions ) Act, Myanmar was
passed which is still in force with only two sections in it.
Section 2 of this Emergency Provisions Act provides that
until the Myanmar Patents and Designs Act, 1945 comes
into operation, the India Patents and Designs Act, 1911
shall continue to have effect in Myanmar as if
notwithstanding the separation of India and Myanmar,
Myanmar had continued to be a part of India. In fact,
Myanmar Patents and Designs (Emergency Provisions) Act,
1946 should have been repealed together with Myanmar
Patents and Designs Act, 1945. 37

The Myanmar Copyright Act

If copyright in any work has been infringed, the
owner of the copyright is entitled to all remedies by way
of injunction or interdict, damages or accounts. In those
cases, the Specific Relief Act or the Law of Tort may be
applied depending on the nature of the case. However,
an action for infringement of copyright is barred to
commence after the expiration of three years next after

the infringement.
38




Science and Technology
Development Law, 1994

In 1994, a new law entitled "The Science and
Technology Development Law" has been enacted to
cope with the changing situation and developments in
the market-oriented economy and to enhance its further
development. The law provides that every contract for
transfer of technology must be registered and failing of it

will not have a right to institute a suit based on it.

39

The Television and Video Law, 1996

For infringement of copyright in television and video,
there is a specific law entitled " The Television and Video
Law of 1996 " which prescribes penalties for certain
offences. Under section 33 of that Law, the offender of such
offences as copying, distributing, hiring or exhibiting for
commercial purpose a censor-certificated video tape, without
the permission of the license holder , may be punished with
imprisonment extending up to three years or with fine
extending up to kyats 100,000 or with both. In these cases,
as the penalty given is effective and deterrent and the trial of
offenders is usually expeditions, the owner of the copyright
may not wish to have recourse to civil action. However, the
fact that the infringer has been punished under the relevant
penal law is no bar to civil litigation. a0
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The Computer Science
Development Law, 1996

As regards the protection of software
piracy, no protection can be sought due to the
lack of advanced technology. However, section
36 of the Computer Science Development Law,
enacted in 1996 penalizes for imports or exports
of any type of computer software or any
information prescribed by the Myanmar Computer
Science Development Council under section 6(g)
of the said Law.

41

The existing labor laws in Myanmar

. Employment and Training Act, 1950
. Employment Restriction Act, 1959

. Employment Statistics Act, 1948

. Factories Act, 1951

. The Leave and Holidays Act, 1951

. Minimum Wages Act, 1949 (Bill for new law has been
issued)

7. Payment of Wages Act, 1936

8. Social Security Act, 1954 (Bill for new law is ready)
9. Shops and Establishments Act, 1951

10.Trade Disputes Act, 1929

11.Workmen's Compensation Act, 1923

12.The Law Relating to Overseas Employment 1998

13..The Labour Organisation Law, The Union Law No.
7/2011

ILO Conventions

DO Wk =
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Transport by Sea

+ Firstly, the Shipping Law of Myanmar is no stranger to the
Shipping Law of other countries.

- The Myanmar Carriage of Goods by Sea Act 1925 was
enacted to give the force of law to the Hague Rules or
the Convention for Unification of Certain Rules of Bill of
Lading made in Brussels in 1923.

- EEII of Lading Act 1856 is the same as English
aw.

- The Myanmar Merchant Shipping Act was
romulgated in 1923 based on the British Shipping
aw.

— The registration of ships in Myanmar is governed by the
Myanmar Registration of Ships Act (1841) and the Law
Amending the Myanmar Registration of Ships Act in
1987 .

43

Transport by Air

* Secondly, in the Air Transport Sector, Myanmar rectified
Ehe W)arsaw Convention 1929 and Chicago Convention
1944).

* -The Aircraft Act of 1934 and Aircraft Rules of 1937 give
effect to the navigation of aircraft. The Aircraft Rules
were amended by State Law and Order Restoration
Council Rules No. 1/94 to issue Air Operators'
Certificates to joint ventures airlines that are
incorporated in Myanmar.

* The Carriage by Air Act, 1935 governs the loss of life or
damages or loss of cargo, baggage and luggage carried
by air. This Act gives domestic legal effect to the
Convention for the Unification of Rules Relating to
International Convention for Carriage by Air ( the
Warsaw Convention of 1929).

44
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Carriage by Land and
Multimodal Transport

Thirdly, The law of carriage by land comprises
the Railway Act of 1890 and Motor Vehicle Law,
1964 etc.

Multimodal Transport refer to a transport system
operated by one carrier with more modes o
transport under the control of one operator..

Not yet Multimodal Transport Law but as a
member of ASEAN, ASEAN Agreement on
Multimodal Transport is bound.

45

Company

The Myanmar Companies Act 1914, covers the
procedure aspect of company formation for all types
of companies. There are some amendments but the
basic principles are the same as the other Common
Law Countries.

- Company registration and permit to trade is
required

- Company management is based on
Memorandum, Articles, AGM and Returns and
under Common Law principles. There is no special
penal provisions for corporate crime except Penal
Code 1860.

Special Company Act 1950 is to govern together
with Myanmar Companies Act , JVs are to apply. 4
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Partnership

» The Partnership Act 1932 is also
Common Law rooted legislation.

« Partners are jointly and severally liable for
the act of the firm S 25
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The Arbitration Act 1944

The Arbitration Act is based upon the English Arbitration laws
enacted in 1944,

The Myanmar Arbitration Act provides for the appointment,
powers and duties of arbitrators, Court supervision and
enforcement of an appeal from the arbitration award.

The following is a model of arbitration clause commonly used
in commercial contracts in Myanmar.

"In the event of any disputes arising between the parties to
this agreement, which cannot be settled amicably, such
dispute shall be settled in the Union of Myanmar by
arbitration, through two Arbitrators, one of whom shall be
appointed by the purchaser and the other by the supplier.
Should the arbitrators fail to reach an agreement, then the
dispute shall be referred to an umpire nominated by the
arbitrators. The arbitration proceedings shall in all respects
conform to the Myanmar Arbitration Act 1944 (Myanmar Act
it\l|10' IVf of 1944) or any subsisting statutory modificafion
ereof.




The Arbitration Act 1944-  (2)

* Relating to the enforcement of foreign arbitral
awards, Myanmar has adopted the Geneva
Protocol 1923 on Arbitration clauses and the
Geneva Convention 1927 on the execution of
foreign arbitral awards. Protocol provides for the
recognition and enforcement in Myanmar of
foreign arbitral awards made in signatory
countries and grants reciprocal rights for
enforcement of Myanmar arbitral awards in
those signatory countries.

49

Land Laws

» Generally , Land in Myanmar is owned by the
State

« A foreign investor can obtain right to use the
land in either of the following two ways.
— Obtaining land use right under a lease from
either the government or private citizen
approved by the government

- Land use right are contributed to a joint venture

by a government agency
50

g, ===




Conclusion

* To date, private sector in Myanmar economy is
eventually developed under the guidance of new
economic policy .

* The above mentioned laws are promulgated after
1988 to promote the private sector in Myanmar
economy. The new laws which are designed to
fruitfully create a market oriented system, and to
promote, encourage, and to aid the private sector
of Myanmar economy.

The old laws relating to Business are mentioned in

Annexure 1 of this paper. .

* Moreover, pre-independence statutory laws relating to
commercial matters are applied to commercial
transactions, and some of them are modified in line with
present day economy. Among the pre-independence
laws, the Contract Act of 1872 has the same principles
that of other Common Law Countries apply relating to
the Law of Contract. It's principles relating to offer the
acceptance, consideration, formation, terms and breach
of contract are almost the same with other countries

* Until now, there is lacking some important laws, such as
—Competition Law, Intellectual Property law except
Copyright Act though there is Common Law system of
protection for IP. Arbitration Act 1944 is still dominant.
Needs to sign New York Convention1958 .
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* and procedures concerning the business transaction are
preferable and enabling legal manner to encourage
doing of business in Myanmar economy.

e In addition, we can expect that our economic relations
with other nations will develop near future, and more
and more laws, such as Product Liability law,
Competition law, IP protection laws and procedures are
necessary for supporting this economic opportunities

53

Thank you
and
Good Luck
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Introduction

Situation of the Union of Myanmar

QOln Southeast Asia

Obordered by China on the North and Northeast,

OAnd Laos and Thailand on the East and Southeast.
Obordered by Bangladesh and India on the West.

Obordered by Andaman sea and Bay of Bengal on the South.

Total Land Area

0676.578 sq Kilometers

Q forest covering area is 344.23739 Kilometers
Oharvested gross area is 14,772,803 hectares
Osown gross area is 15,449,850 hectares

population

O population is about 64 millions in 2012
0135 National Races — Mainly (Kachin,Kayah,Kayin,Chin,Bamar,
Mon,Rakhine and Shan)
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Country vast potential

Myanmar has a wide variety of ecosystems such as :

Oland,

Omountain,
Oforest,

Owetland,

Ocoastal and
Omarine ecosystems.

The country is rich in resources and enjoys an unusually great
diversity of flora and fauna. Forests, wetlands including mangroves,
swamp forest, lakes, marshes and seas provide a natural habitat for this
large variety of biological species. Myanmar’s rivers, numerous steams,
creeks, lakes and seas also provide home to a large variety of fresh water
and marine fish, shrimps and prawns species.

Myanmar has rich mineral deposits and also has a large potential
of energy resources such as hydro carbons and a great potential of
hydropower.

“Burma is fairly rich in Minerals, Gold, Silver and other valuable metals
have been found in small quantities in various parts: fine marble is work
near Mandalay, Coal of fair quality has recently been discovered in several
parts of Upper Burma. Mogok supplies the world with rubies: and sapphires
__are found there, and in the Shan States. Petroleum is obtained in large
" quantities at Yenangyoung in Upper Burma, and smaller quantities in
Arrakan and else-where. Jade and amber are extracted in considerable
quantities in the northern part of the people. Cotton, sesames, and tobacco
are extensively grown and orchards are found near every village but rice
covers about five-sixths of the total area under cultivation. The soil is lavish
in its yield, requires little labour and no artificial stimulus beyond the ash of
the past year’s stubble, which is burned down and worked into the land.
Upper Burma though inferior in point of fertility to the low-lying tracts of
Lower Burma, is far from unproductive. The chief crops are rice, maize,
millet, wheat, pulses, tobacco and sesames”.
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Original and Development of Legal
System in Myanmar

Legal Framework and Judicial Administration In olden days

Dammathat - collections of Corpus Jurist of Myanmar
customary traditions conventions and ratio decidendi of eminent judges
and learned personal in their decisions or writings, collected and
consolidated versions of Myanmar Customary Law throughout the ages.
Indeed, Dammathets are composed of Legal Rules and Principle for Civil
matters and Civil Law; mainly relate to Marriage, Divorce. Partition,
Succession, Inheritance and Adoption etc. Those Legal Rules and
Principles are based on egalitarian Rights relating to equality under Law;
and still being apply by the present day courts of the Union of Myanmar.

Phyahton — the Judicial decisions passed by Courts, Benches and
the King’s Hluttaw; like the present day Law Reports (Rulings) of
Supreme Court.

Legal System at present

The legal system of the Union of Myanmar is a unique combination of
the customary law of the family, codified English common law and recent
Myanmar legislation. The principles of English common and statutory law were

~ implanted in Myanmar by the British law codes of the pre-independence India
Statutes. These statutory laws, based on and incorporating the English common
and statutory law of the time, include the Arbitration Act, Companies Act, Contract
Act, Evidence Act, General Clauses Act, Negotiable Instrument Act, Registration
Act, Sale of Goods Act, Transfer of Property Act, Trusts Act and the Civil and
Criminal Procedure Codes.

Where there is no statute regulating a particular matter the Courts are to
apply Myanmar's general law, which is based on English common law as adopted
and molded by Myanmar case law, and which embodies the rules of equity, justice
and good conscience. Where there is no relevant statutory general law on point ,
the Myanmar Courts are obliged to decide the matter according to justice, equity
and good conscience.




Development

O  Afier becoming an independent State, the Supreme Court and High Court were
established and Courts at different levels were also formed under the Union Judiciary
Act, 1948.

O  On 2" March 1962, the Revolutionary Council took over the sovereign powers
and the judicial system was transformed into socialist system. The Revolutionary
Council abolished the Supreme Court and the High Court and established the Chief
Court instead.

O Under the 1974 Constitution, the Central Court, the State and Divisional Courts,
The Township Courts and the Wards and Village Tracts courts were formed. The
salient feature of the then Judicial system was the participation of the working people
in all level of courts.

O On the 26" of September, 1988 when the State Law and Order Restoration
Council promulgate the Judiciary Law, 1988 for the formation of the Courts at
different levels and for the administration of Justice in the Union of Myanmar. It was
subsequently repealed by the Judiciary Law, 2000 which was promulgated on June 27,
2000 by the State Peace and Development Council, for the promotion of the Judiciary,
and to revamp the formation of Courts.

The present Judicial System of
Myanmar

0 On the 28™" of October 2010, the Union Judiciary Law had been
enacted to adopt the  present Judicial System under the
Constitution of the Republic of the Union of Myanmar,2008
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Judicial Principles

The administration of justice shall be based upon the following principles
(Section 3 of the Judiciary 2010)

(a) to administer justice independently according to law;

(b) to dispense justice in open Courl unless otherwise prohibited by law;

(¢) to obtain the right of defence and the right of appeal in cases according to law;

(d) to support in building of rule of law and regional peace and tranquility by
protecting and safeguarding the interests of the people;

(¢) to educate the people to understand and abide by the law and nurture the habit
of abiding by the law by the people.

(f) to cause to compound and complete the cases within the framework of law for
the settlement of cases among the public.

(g) to aim at reforming moral character in meting out punishment to offenders.

O No penal law shall have retrospective effect.

U Any person who committed an offence shall be convicted only under the
relevant existing law at the time of its commission. Moreover, he shall not be
sentenced with a penalty more than that which is applicable under the said law.

O 1f a person is convicted or acquitted by a competent court for an offence, he shall
not be retried for such offence unless a superior Court sets aside such convicting
or acquitting judgment and passes order for retrial.
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Judiciary

Formation of Courts under section 293 of 2008 Constitution
§.293 - Court s of the Union are formed as follows:

(a) Supreme Court of the Union. High Courts of the Region, High Courts of the
State, Courts of the Self-Administered Division, Courts of the Self-
Administered Zone, District Courts, Township Courts and the other Courts
constituted by law;

(b) Courts martial;

(c¢) Constitutional Tribunal of the Union;

Formation of Courts at Different Levels under Judiciary Law,2010

Under the Judiciary law, 2010 the following courts were established in the
Union of Myanmar-

O The Supreme Court of the Union of Myanmar
0 The High Court of the Region or the State

0O Court of Self-Administered Division

U Court of Self-Administered Zone

O District Courts

O Township Courts

3 Other Courts established by Law




THE FORMATION OF COURTS IN MYANMAR

[ THE SUPREME COURT OF THE UNION ]

l HIGH COURTS OF THE REGION (or) THE STATE ]

COURT OF THE SELF- COURT OF THE SELF-
ADMINISTERED ADMINISTERED DISTRICT COURTS
DIVISION ZONE

|
[ |
[ TOWNSHIP COURTS ] LSPECI’“‘ M }
I
I l i

[ JUVENILE COURTS ] [ COURTS TO TRY ] [ COURTS TO TRY

(TO TRY JUVENILE
OFFENCES) MUNICIPLE OFFENCES TRAFFIC OFFENCES

The Supreme Court

Formation

The Supreme Court of the Union is the highest organ of the State
Judiciary of the Union of Myanmar. The Supreme Court consists of team a
minimum of 7 to a maximum of 11 judges, including the chief justice.

Jurisdiction

The Supreme Court is the highest court of appeal. It exercises both
appellate and revision powers. It also has original jurisdiction which enables it
to hear cases as the court of first instance. It is the only court in Myanmar
which can try maritime cases in its original jurisdiction




Only the Supreme Court of the Union has original jurisdiction in the
following matters-

(a) Matters arising out of bilateral treaties concluded by the Union;

(b)Other disputes between the Union Government and the Region or State
Government except the Constitutional problems;

(c)Other disputers among the Regions, among the State, between the
Region and the State and between the Union Territory and the Region or
the State except Constitutional problems;

(d)piracy, offences committed at international water or airspace, offences
committed at ground or international water or airspace by violating the
international law;

(e)Cases prescribed under any law;

Subject to any provision of the Constitution or any other law, the Supreme Court of
the Union, has the jurisdiction on:

(a) The appeal against the judgment, decree or order passed by the
Supreme Court of the Union by exercising its original jurisdiction.

(b) The appeal against the judgment, decree or order passed by the High
Court of the Region or the State

(c) The appeal against the judgment, decree or order passed by other
Court in accord with law.

The Supreme Court of the Union has the jurisdiction on revision in accord with law
against the judgment or order passed by a Court.
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The Supreme Court of the Union has the jurisdiction on confirming death sentence
and appeal against the death sentence.

The Supreme Court of the Union:
(a) Has the Jurisdiction on a case transferred to it by its own decision.
(b) Has the Jurisdiction for the transfer of a case from a Court to any other Court.

The Supreme Court of the Union:

(a) Has the power to issue the following writs:
(1) Writ of Habeas Corpus:

(i1} Writ of Mandamus;
(iii) Writ of Prohibition
(iv) Writ of Quo Warranto;
{v) Writ of Certiorari;

(b) At the time of the occurrence of the following situation, the right to claim the
rights contained in section 377 of the Constitution shall not be suspended unless
it is required for public security:

(1) in time of war;
(i1) in time of foreign aggression;
(i1i) in time of insurrection;

Duties and Powers of the Supreme Court of the Union

The Supreme Court of the Union is the superior court of record and
has supervisory powers over all courts in the Union and its decisions are
binding upon all courts.

A case finally and conclusively adjudicated by the Supreme Court
exercising its original jurisdiction, or a case finally and conclusively adjudicated
by the Supreme Court on the final and conclusive decision of any court may, on
being admitted for special appeal by the special Bench in accordance with the
procedures, be heard and adjudicated again by the Special Appellate Bench. The
Special Appellate Bench will consist of a total of 3 Justices including the Chief
Justice. Only when substantial question are arisen will the Supreme Court
interfere by way of appeal by special leave in criminal and civil matters. The
decision of the Special Appellate Branch is final and conclusive.

The Supreme Court of the Union:

(a) shall supervise all Courts in the Union;

(b) may direct to adjudicate the important cases of the High Court of the Region
or State, Courts of Self- Administered Division, Self - Administered Zone and
District Courts by a bench consisting of more than one judge.

The Supreme Court of the Union is entitled to submit the bills relating
to the judiciary to the Pyidaunsu Hluttaw in accord with the stipulated manners.




Appointments of Supreme
Court Staff

The Chief Justice of the Supreme Court may, subject to such rules and
restrictions as may be prescribed by the Pyidaungsu Hluttaw appoint so many and
such clerks and other judicial officers as may be found necessary for the
administration of justice and the due execution of all the powers and authorities
granted to the Supreme Court of the Union.

High Courts of the Region or the
State

Formation
The High Courts of the Region or the State are established under the
Judiciary Law, 2010,

Composition

From a minimum of 3 to a maximum of 7 judges of the High Court of the
Region or State including the Chief Justice of the High Court of the Region or State
may be appointed in each High Court of the Region or State.

The President shall, in co-ordination with the Chief Justice of the Union,
relevant Chief Minister of the Region or State, appoint a person who fulfils the
qualification under section 310 of the Constitution and section 48 of this Law as
the Chief Justice of the relevant Region or State, with the approval of the Region or
State Hluttaw.

The President shall appoint the persons in respect of whom the Chief
Minister of the Region or State co-ordinates with the Chief Justice of the Union,
and who fulfill the qualifications under section 310 of the Constitution and section
48 of this Law as the Judges of the High Court of the Region or State with the
approval of the Region or State Hluttaw,




Jurisdiction

° The High Courts of the Region or State have the following jurisdictions in accord
with law:
(a) adjudicating on the original case;
- (b) adjudicating on the appeal case;
(c) adjudicating on the revision case;
(d) adjudicating on the cases prescribe by any law;

The High Court of the Region or State has the jurisdiction:

(a) to adjudicated on a case transferred to it by its own decision within its
jurisdiction of the Region or State;

(b) to adjudicate on transfer of a case from any court to any other court within its
jurisdiction of the Region or State.

© Original Civil Jurisdiction — unlimited pecuniary jurisdiction in original Civil
Suit.

The High Court of the Region or State may, in exercising its jurisdiction,
adjudicate on cases by a judge or a bench consisting of more than one judge as
determined by the Chief Justice of the Region or State.

The District Court , The Court of Self- Administered
Division; the Court of Self-Administered zone

Formation
- The District courts of Self-Administered Division and Self Administered
Zone are established under the Judiciary Law, 2010,

Composition

In every District Court, a District Judge is appointed by the Supreme
Court of the Union. Judge may also be appointed by the Supreme Court of the
Union depending on the volume of work. Those Judges are conferred with judicial
powers by the Supreme Court of the Union in accordance with the provisions of
the Criminal Procedure Code and Civil Procedure Code.




Jurisdiction
The District Judges Self-Administered Division and Self Administered
Zone are conferred with original criminal jurisdictional powers, criminal appellate
and revision jurisdictional powers according to the Criminal Procedure Code.
They also invested with original civil jurisdictional powers, civil appellate and
revision jurisdictional powers according to the Civil Procedure Code. As courts of
original jurisdiction they hear and determine serious criminal cases and civil cases.

(1) District Judge Pecuniary Jurisdiction to try original civil suit for a
maximum value of 500 million Kyats

(2) Deputy District Judge  Pecuniary Jurisdiction to try original civil suit for a
maximum value of 100 million Kyats

The Township Courts

Formation

The Township courts are established under the Judiciary Law, 2010.
Composition

In every Township court a Township Judge is appointed by the Supreme
Court of the Union. Additional Township Judges or Deputy Judges may also be
appointed by the Supreme Court depending on the volume of work. Those Judges
are conferred with judicial powers by the Supreme Court in accordance with the
provisions of the Criminal Procedure Code and Civil Procedure Code.

A Township Judge is the officer in charge of court administration
matters. He or she also has the power to distribute all cases received in the
Township court to other judges of Township courts. But every judge has
independent jurisdiction over cases assigned to him or her.
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Jurisdiction

Township courts are mainly courts of original jurisdiction. The judges
appointed 1o a Township court are Township Judges, additional Township Judges and
Deputy Township Judges. Township Judges by virtue of their posts are specially
empowered as Magistrates who can pass sentences of up to seven years
imprisonment where as an Additional Township Judge, if he or she is especially
empowered with such special magisterial powers, may award sentences not
exceeding seven years. The remaining Deputy Township Judges can impose
sentences according to their magisterial powers.

Some of the civil cases in which the amount in dispute or value of the
subject matters is not exceeding 10million kyats are adjudicated in Township courts.
They also exercise Juvenile Jurisdiction specially conferred under 1993 Child Law.

(1)Township Judge Pecuniary Jurisdiction to try original civil suit for a

maximum value of ten million Kyats.

(2)Additional Township JudgePecuniary Jurisdiction to try original Civil suit for a
maximum value of seven million Kyats.

(3)Deputy Township Judge Pecuniary Jurisdiction to try original civil suit for a
maximum value of three million Kyats.

Other Courts Constituted to Try Separate Cases

Separate court can be established either under special provisions in any
law or in respect of those cases which occur irregularly in populous areas. Separate
courts specially constituted by the Supreme Court to achieve speedy and effective
trial under some special laws include:-

OJuvenile Courts
OCourts to try Municipal Offences
OCourts to Try Traffic Offences




Juvenile Courts

The State Law and Order Restoration Council enacted the Child Law of
1993, The Child Law, 1993 was adopted to implement the rights of the child
envisaged in the United Nations Convention on the Rights of the Child. In the
administration of Justice in the Union of Myanmar a juvenile offender is usually
tried summarily by a competent court irrespective of the severity of the offence. In
ordinary circumstances the legislature intended the juvenile offender to be punished
as leniently as possible so that he or she may be able to enter the mainstream of life
with a clear conscience, confident, efficient and with high normal. To achieve that
spirit, juvenile offenders cannot be sentenced to death or transportation for life, or
whipping.

In accord with the Child Law, Township courts are conferred with powers
to try juvenile offences. A separate Juvenile court (Yangon) has been constituted to
try juvenile cases occurring at 20 townships in Yangon City Development Area. A
separate Juvenile court (Mandalay) has been constituted to try juvenile cases
occurring at 5 townships in Mandalay City Development Area. Apart from that,
Juvenile court has been established separately township within the Court House.

Courts to try Municipal
Offences

7 separate courts have been opened in Yangon after consultation with the
Yangon City Development Committee to try municipal offences. Such offences
include; violating provisions of the City of Yangon Municipal Act, Rules, By-Law,
Orders and Directions still in force and those under the Yangon City Development
Law enacted by the State Law and Order Restoration Council, 4 separate courts have
also been established in Mandalay after consultation with the Mandalay City
Development Committee, to try municipal offences.




_ Courts to Try Traffic Offences

In order to try offenders violating vehicle rules and road discipline, 7
separated courts in Yangon City Development area and 2 separated courts in
Mandalay City Development area, exclusively for that purpose have been
constituted in consultation with the Traffic Rules Enforcement Supervision
Committee.

The Legal Profession

There are 2 classes of Lawyers in Myanmar. They are Advocates and
Higher Grade Pleaders. Advocated are authorized to practise in all courts including
the Supreme Court and Higher Grade Pleaders are licensed to practices in
subordinate courts only, i.e. State and Divisional courts, District courts, and
Township courts. Both classes of lawyers are also allowed to practise in all Revenue
Tribunal, subordinate to the Ministry of Finance and Revenue and other separate
courts.
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In early 1997 there were approximately 6,400 locally qualified legal practitioners in
Myanmar and still only a few resident foreign —qualified lawyers.
Legal practitioners in Myanmar are made up of "advocates” and "pleaders”. Advocates are
_entitled to appear before any Court or tribunals in Myanmar. However, pleaders are only
entitled to appear before those courts and tribunal for which they are specifically licensed (in
practice, all courts except the Supreme Court.)

The activities of legal practitioners (i.e. advocates and pleaders) in Myanmar are
“governed by the legal Practitioners Act 1879 and the Bar Council Act 1926. The Legal
Practitioners Act is mainly concerned with the entry qualifications, practice and discipline of
pleaders, whereas the Bar Council Act creates the Bar Council (run along similar lines to Bar
Council Act creates The Bar Council region), determines the necessary qualifications of
persons wishing to practice as advocates and is responsible for the conduct of advocates.
The minimum educational requirement to become an advocate is a Bachelor of Laws degree
(L.L.B), a post graduate Bachelor of Law degree (B.L) or a post graduate Registered Lawyer
certificate (R.L) and three years practice as a pleader. In order to become a pleader (without the
right to become an advocate), one must pass the Higher Grade Pleader's examination. To
become a judicial officer or judge it is necessary to have completed the requirements for
admission as an advocate and to pass a special examination held by the Public Service
Comumission.

A legal practitioner may, by private agreement, settle the terms of his/ her
engagement and the fee to be paid for his/ her professional services, and may institute and

legal proceeding to recover any fee due to him/her. Legal practitioners are not exempt

from liability in respect any fee loss or injury due to any negligence in the conduct of his/ her
professional duties and may be sued in respect of such.

Judicial mottos

OAdjudicate as to the laws;

OAdjudicate fairly and speedily;

O Act as to the procedure;

OMaintain the integrity and reputation of the court.
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Thank You

Court Martial

Under Section 319 - the Constriction of the Republic of the Union of
Myanmar 2008

OThe Courts-Martial shall be constituted in accord with the Constitution
and the other law and shall adjudicate Defence Services personnel.

(No other Court shall take cognizance of any cases relating with military
personnel.)




The Constitutional Tribunal of
the Union

Formation of the Constitutional Tribunal of the Union

O Section 320 - The Constitutional Tribunal of the Union shall be formed
with nine members including the Chairperson.

QSection 321 — The President shall submit the candidature list of total nine
persons, three members chosen by him, three members chosen by the
Speaker of the Pyithu Hluttaw and three members chosen by the Speaker
of the Amyotha Hluttaw, and one member from among nine members to
be assigned as the Chairperson of the Constitutional Tribunal of the
Union, to the Pyidaungsu Hluttaw for its approval.

Functions and Duties of the Constitutional Tribunal of the Union
OSection 322 — The functions and the duties of the Constitutional Tribunal

of the Union are as follows:
a) Interpreting the provisions under the Constitution;

b) Vetting whether the laws promulgated by the Pyidaungsu Hluttaw, the
Region Hluttaw, the State Hluttaw or the Self-Administered Division
Leading Body and the Self-Administered Zone Leading Body are in
conformity with the Constitution or not;

¢) Vetting whether the measures of the executive authorities of the Union,
the Regions, the States, and the Self-Administered Areas are in
conformity with the Constitution or not;

d) Deciding Constitutional disputes between the Union and a Region,
between the Union and a State, between a Region and a State, among
the Regions, among the State, between a Region or a state and a Self-
Administered Areas and among the Self-Administered Areas.

e) Deciding disputes arising out of the rights and duties of the Union and
a Region, a State or a Self-Administered Area in implementing the
Union Law by a Region, State or Self-Administered Area;

f) Vetting and deciding matters intimated by the President relating to the
Union Territory;

g) Functions and duties conferred by laws enacted by the Pyidaungsu
Hluttaw(Parliament of the Union).




Effect of the Resolution of the Constitutional Tribunal of the Union

~ OSection 323 - In hearing a case by a Court, if there arises a dispute
whether the provisions contained in any law contradict or conform to the
Constitution, and if no resolution has been made by the Constitutional
Tribunal of the Union on the said dispute, the said Court shall stay the
trial and submit its opinion to the Constitutional Tribunal of the Union in
accord with the prescribed procedures and shall obtain a resolution. In
respect of the said dispute, the resolution of the Constitutional Tribunal of
the Union shall be applied to all cases.

OSection 324 - The resolution of the Constitutional Tribunal of the Union
shall be final and conclusive.
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Myanmar Legal System

* Myanmar legal system is based on

. - Myanmar Customary Law

. - Statutory laws- Acts, Laws, Rules and
. Regulations

. - Case law- doctrine of precedent and
. - Conventions

* International law in municipal courts as of
doctrine incorporation
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Myanmar Legislation

* Myanmar Codes vol.1 to 13_ Codified Laws
enacted during 1841 to 1954 (in English up to
1948 and in Myanmar after 1948)

« Books on yearly legislation_ 1954 to 1962
(English version is available)

« Three volumes of Legislations_ 1962 to 1974(No
authorised translation)

« Books on yearly legislation_1974 to 1988(No
authorised translation)

« Books on yearly legislation_1988 to
2011(Authorised translation )

* Union Laws_2011 to 2012 5

Changing Trend of Myanmar Economy

-1947 Constitution -After gaining Independence
from British colony in 1948, Myanmar
economy continued the same as before.
British made laws on business.

-1962 economy was changed into Socialist
Economic System.

-1974 Constitution — Socialist Economy -.Acts
continued to exist but defunct

- 1988- SLORC ,More Laws for open market

economy

- 2008 - Constitution More updated laws provideg
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New Laws in 2011

15 new laws in 2011 and 11 laws in 2012
Includes™

Labour Organisation Law

Labour Dispute Settlement Law
Environment Law

Amendment laws for revenue and tax laws

In the late 1988, The State Law and Order
Restoration Council abandoned socialist
economic system and adopted a market
oriented economic system.

First of all the Foreign Investment Law 1988
was promulgated.

The initial step taken towards a more
liberalized economy is to allow to foreign
direct investment and to encourage the
private sector development.
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Encouragement of the promotion of private
sector in economy

Since late 1988 the Government has been actively
encouraging foreign investment in Myanmar.

The fundamental or basic concepts of the following laws
fall under this category:

* The Union of Myanmar Foreign Investment Law (1988)
* The State—owned Economic Enterprises Law (1989)

* The Myanmar Citizens Investment Law (1994), and

* The Financial Institution of Myanmar Law (1990).

Union of Myanmar Foreign Investment
Law (1988)

A new FIL has been drafted and it is expected to be
passed during the current Parliament session which
commence on 4" July 2012.

The Foreign Investment Law (1988) defines two types
of investment : (1) a sole proprietorship, a partnership
and a limited company (wholly owned (100%) by
foreign investor), (2) a joint venture in the form of
limited company in which the foreign capital invested
must be at least 35% of the total equity capital.
(Companies Act 1914 and Special Company Act 1950

applied) ”
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Investment Commission

* Foreign Investment Commission was
formed under section 7 and Procedure in
order to administer the foreign investment
under this law.

» After Myanmar Investment Law 1992 has
promulgated, it is renamed as Myanmar
Investment Commission

Exemptions, Reliefs and
Guarantees
- Exemptions and reliefs are given to the
investors under to S. 21, such as tax
holidays for three consecutive years and
exemption or relief from custom duty and
other taxes. and guarantees under SS. 22
and 23 for not to be nationalised to take

back of foreign currency invested

10
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The Sectoral laws concern with
respective sector :

(1) Private Industrial Enterprises Law (1990)
(2) Promotion of Cottage Industries Law (1991)
(3) Myanmar Hotels and Tourism Law (1993)
(4) The Forest Law (1992)

(5) The Central Bank of Myanmar Law (1990 )

(6) The Myanmar Agriculture and Rural Development Bank
Law (1990)

(7) Saving Bank Law (1992)
(8)The Myanmar Insurance Law(1993)
( 9) The Insurance Business Law (1996)

(10) The Myanmar Mines Law (1994)

(11) The Myanmar Gemstones Law (1995)

(12) The Myanmar Pearl Law (1995)

(13) The Co-operative Society Law (1992)

(14) The Myanmar Accountancy Council Law (1995); etc,
(15) The Commercial Tax Law (1990)Amended 3/2011
(16) The Tariff Law (1992)

(17)The Law relating to Private health Care Services(2007)
(18) The Myanmar Special Economic Zone Law 2011. etc.

12
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The State-owned Economic
Enterprises Law, 1989

* The State Law and Order Restoration Council
has promulgated the State-owned Economic
Enterprises Law on 31st, March 1989( 9/89).
The Union of Myanmar Foreign Investment law
will not be completed without the knowledge of
State-owned Economic Enterprises Law (SEE
Law). The SEE Law defines 12 economic
activities in  which private investment is
restricted and reserved to be carried out solely
by the State.

13

12 activities given under Section 3 of the said Law are as
follows: -

(a) extraction of teak and sale of the same in the country
and abroad

(b) cultivated and conservation of forest plantation with the
exception of village-owned fire-wood plantations
cultivated by the villagers for their personal use

(c) exploration, extraction and sale of petroleum and natural

gas and production of the product of the same
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(d) exploration and extraction of pearls, jade and precious

(e)

()
(9)
(h)
(i)
()

(k)

()

stones and export of the same

breeding and production of fish and prawns in fisheries
which have been reserved for research by the
Government

Postal and Telecommunications Service

Air Transport Service and Railway Transport Service
Banking Service and Insurance Service
Broadcasting Services and Television Service

exploration and extraction of metals and export of the
same

Electricity Generating Services other than those
permitted by law to private and co-operative electricity
generating services

manufacture of products relating to security and
defense which the Government has from time to time
prescribed by notification.

15

Exception

Section 4 of the SEE Law, services as a vehicle
for privatization, it gives the right to Government
to allow these activities to operate under

privatization scheme.

Myanmar Special Company Act 1950 applied
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The Myanmar Citizens
Investment Law 1992

 Citizens are entitled to the same exemptions and
privileges of foreigners who are enjoying under
Foreign Investment Law, such as 3 years tax
holidays and other exemptions and guarantee

against nationalization.

Laws of Banking

* The Central Bank of Myanmar Law 1990,
which established the Central Bank of Myanmar
(the successor to the Union Bank of Burma ) ;

* The Myanmar Agricultural and Rural
Development Bank Law 1990, which
established the Myanmar Agricultural Rural
Development Bank to support the development
of agricultural and rural socio-economic
enterprises;

* The Saving Bank Law, 1992 , which
encourages domestic savings and the promotion
and mobilization of the country's financial

resources. B
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Currency

National currency- KYATS

Foreign Exchange Certificate — FEC
is issued by Central Bank of Myanmar and
accepted by government agencies

One FEC is equal to one USD

Bank accounts are mainly in US$, some in Euro,
Singapore dollars orin FEC

Changing policy to open more — MFTB,MICB, and
4 other Banks Cooperative Bk, Kanbawza Bk,
Asia green Development Bk and Ayeyarwady Bk
are permitted to operate as foreign currency bk in
ASEAN countries. ®

Tax Laws

Income —tax -~  The Income Tax Law (1974)
( Profit — tax---The Profit Tax Law  (1976)
repealed by Law No. 1/2011 effected from
2012-2013 Budget year.

Custom duty ---  Myanmar Sea Customs
Act 1878 and Land  Customs Act 1924
Commercial tax ---The Commercial Tax Law
(1990) as amended in 2011 by amending law

3/2011

Tariff - The Tariff Law, 1992

20
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* The Myanmar Stamp Act (1935), as
amended by Law Amending Stamp Act ,
Union Law No. 2/2012

* Court Fees Act (1937) as amended by
SLORC LAW No. 6/1990 and the Law
Amending the Court Fees Act, Union
Law No. 5/2011

21

Income Tax Law, 1974
Amended by Amending Law 4/2011

The Income Tax Law applies to the following types of tax
payers and the classes of income.
(a) State economic enterprises
(b) Co-operative societies
(c) Foreigners and foreign organizations engaged under
special permission in State  sponsored enterprise
(d) Income from salaries
(e) Non-resident fareigners
(f) Income earned abroad by non-resident citizens
(g) Companies
(h) Resident foreigners
(i) Partnerships or joint-ventures formed between or
with (a),(b),(c),(e),(g) and (h) of above.

22
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Income Tax

* -Flat rate of

*+ 30% Foreign Companies formed under
Foreign Investment Law and Myanmar
Companies Act.

 -35% or graduated rate of 35%-50%
(whichever is greater) for non-resident
foreigners including a branch company.

» A resident foreigner is a foreigner who
lives in Myanmar for not less than 183
days during the income year.

23

The Commercial Tax Law (1990)
amended by Amending Law 3/2011(29-
9-2011)

- All enterprises with sales of taxable goods and
services are required to pay Commercial tax in
addition to customs duties.

- commercial tax, which is a form of sales tax is
chargeable at the rate prescribed in the schedule
1-5 of the Commercial Tax Law effected in 1990.

- Amended- name of authorities , right of appeals
and penalties. 24
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The Tariff Law, 1992

The minister may, by notification in respect of goods
exported from Myanmar or goods imported into Myanmar
by land, sea or air _determine the nature and type of
goods, classify the quality of each goods, determine the
tariff value on goods on which customs-duties are
assessable and determine the tariff based upon the tariff
value and reduce or enhance the tariff so determined.

Under section 4 of this law, the Minister may determine, by
notification, the tariff at a special reduced rate in respect of
goods exported or imported by the border areas and may
reduce or enhance the tariff so determined.

25

Double Taxation Agreements

There are DTA with few countries — UK,
India, Singapore etc.

26
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Intellectual Property Right
in Myanmar

Professor Dr. Daw Than Nwe
(Part-time Professor)
University of Yangon
Myanmar 1-8-2012

121912012 2

Traditional Cultural Expression

12/19/2012 25

—=]I1=




Drawings as
Trademark
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Distinctive Words

WIPO,WTO and TRIPS

* Myanmar is member of WTO and WIPO

« The World Trade Organization (WTO) Agreement on
Trade-Related Aspects of Intellectual Pro&eny Rights
(TRIPS Agreement), came into force in 1995

« Provisions in the TRIPS Agreement concerning
copyright and related rights, patents, trademarks,
geographical indications, industrial designs and
layout-designs of integrated circuits, complement the
international treaties administered by WIPO, and the
TRIPS Agreement directly refers to some of these
treaties.

12/19/2012 32
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WIPO,WTO and TRIPS

» In force since 1996, an Agreement between WIPO and the
WTO provides for cooperation concerning the implementation
of the TRIPS Agreement, such as notification of laws and
regulations , and legislative assistance to member countries.

» Assistance continues to be provided to many developing
countries, with a special focus on those LDCs that need to
meet their TRIPS obligations by 2013 and, in respect of
pharmaceuticals, by 2016.

12192012 i3

ASEAN members and the WTO Rules

* Since 9 ASEAN members are WTO members,

Agreement on Trade Related Aspects of
Intellectual Property (TRIPs),1994, is their

treaty obligation.

1211972012 34
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Constitution of the Republic of the Union of
Myanmar, 2008" has imbedded the [P
protection principle in its very first Chapter
namely "The Basic Principles of the Union".
Moreover, under the Chapter 8 "Citizen’s
Fundamental Rights and Duties of the
Citizens", the Constitution manifests that the
Union shall guarantee IP rights according to

the existing laws.

/1952012 35

12/19/2012

Constitution of the Republic of
the Union of Myanmar, 2008

I P laws are kinds of laws enlisted in the Schedule One of
Union Legislative List, which means those are concerned of
the supreme Union Legislative Body, namely, Pyidaungsu
Hluttaw, not those of Region or State Legislative Bodies,

namely Regional Hluttaw or State Hluttaw.
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The Constitution of the Republic of
the Union of Myanmar,2008

* Fundamental Principles
Section 36- Fair Competition

Section 37- Fundamental Rights —IP
Protection

= Rights of Citizen
Section 372- Right of Citizen-IP Protection
* |egislative Power
Schedule 1/7- IP Laws-Union Legislative List

12/19/2012 37

The Constitution of the Republic of
the Union of Myanmar,2008
Section 37(c),

* The Union shall permit citizens rights of
private property, right of inheritance, right
of private initiative and patent in accord
with the law.
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Section 372 , 2008 Constitution

* The Union guarantees the right to
ownership, the use of property and the
right to private invention and patent in the
conducting of business if it is not contrary
to the provisions of this Constitution and
the existing laws.

National Legislations for Intellectual
Property Rights in Myanmar

® The Penal Code, 1861

» The Myanmar Merchandise Marks Act ,1889

* The Registration Act ,1908

* The Specific Relief Act ,1877

» The Sea Customs Act ,1878 and Land Customs Act

» The Myanmar Patent and Designs (Emergency Provisions Act) 1946

(Not effective)

12/19/2012 40
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Related Laws for IPR in Myanmar

Myanmar Citizen Investment Law,1989 '( 1
o
A
The Private Industry Law,1990 f .'.,P_%i

Science and Technology Development Law, 1994

The Myanmar Computer Science Development Law,
1996

The Television and Video Law,1996
The Motion Picture Law,1996

1.»4he Electronic Transaction Law,2004 W

SUBSTANTIVE LAW FOR Trademark - Not yet
existed

RELATED LAWS FOR Trademark -

L]

Ll

Penal Code, 1860

Merchandise Marks Act,1889

Specific Relief Act, 1877

Sea Customs Act,1878

Registration Act, 1908

Control of Money Laundering Law,2002

12/19/2012 42
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Substantive law of Copyright-
Myanmar Copyright Act, 1914

Related Laws For Copyright
« Specific Relief Act, 1877

* Merchandise Marks Act,1889
« Television and Video Law,1996

« Motion Picture Law,1996

Control of Money Laundering Law,2002

SUBSTANTIVE LAW FOR Patent
& Industrial Design - Not yet existed

RELATED LAWS FOR Patent & Industrial Design

« Patent and Design (Emergency Provisions) Act, 1946
+ Specific Relief Act 1877

- Merchandise Marks Act ,1889

+ Science and Technology Development Law, 1994

12019/2012

44
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- Section 54 of Specific Relief Act which applies also to civil
action against copyrights’ infringement.

- The Control of Money Laundering Law, 2002, classifies the
sanction of infringement of trademarks and copyright as
money laundering offences;

(1) imprisonment and
(2) the confiscation or destruction of infringing goods .

- Electronic Transaction Law ,2004 “any body committing any act
of communication to any other person, directly or indirectly with a
security number, password or electronic signature of any person
without his/her permission or consent can be punished with up to
5 years imprisonment and/ or with fine.”

12119/2012 45

* Under section 33 of The Television and Video Law
(1996), some safeguard for copyright holders as it
foresees that offences such as copying, distributing,
hiring or exhibiting for commercial purpose a censor
certified video tape without the permission of the license
holder may be punishable with imprisonment of up to 3
years or/and with fines to up to100,000 kyats.

* Under section 2(2)(e) of The Myanmar Merchandise
Marks Act, any goods making false trade description in
respect of copyright (or patent) as regards to which it is
applied.
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Myanmar specific Laws of [P will
be enacted very near future.

* Myanmar specific Laws on

-Trademark, Copyright, Patent and

Industrial Design have been already

drafted in line with TRIPS provisions and

those laws have to be promulgated before

2013 due to her commitment as being
“'WTO member.

47

Competent Court

« Under the Notification Nos. 100 and 101/2011
of the Supreme Court of the Union of Myanmar,
Township Courts, District Courts, High Court of
the Region or State and Courts of the Self-
Administered in the Region or State have the
jurisdiction based on the amount of IP dispute

(pecuniary jurisdiction)

121182012 48
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Registration should be refused

 |f the mark likely to be on immoral on legal grounds
objectionable or likely to hurt the religious susceptibilities
of any class of citizen of Myanmar.

* Fraud or obscured instrument

= Colourable imitation of a currency note

* The image of General Aung San (under Direction 13 of
Inspector General of Registration , S.18 (F)of the Registration Act)

» Signs contrary to Morality or Public Policy

» -Phantom Marks

* -Scandalous Marks

12/19/2012 49

COUNTERFEIT

X . A iar 1] =

Declaratory suit for sole proprietorship, * Imprisonment, (PC sec. 482~489)
Interlocutory / Temporary Injunction, (1~3 years)

= Perpetual Injunction, (CPC Order 39, + Fine, (unlimited)

M

a

Rule 1, 2 & 3) *+ Both Imprisonment and Fine,
Damages, * Confiscation of infringed articles,
Delivery-up of infringed articles, products or documents,
products or documents, * Destruction of infringed articles,
Seizure of infringed articles, products groducts or docmnent.?.
S decumnents * Compensation out of fine to the

, claimant. (Cr P C sec. 545)

Obliteration of spurious marks from
the infringer's goods.

el lmau e 50
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Ways of IP Protection in Myanmar

* Through use &

» Through registration

1201972012 51

Challenges of Trademark Registration in
Myanmar present and future

Application for Registration

Tasks of the trademarks office:

= Examination

Priority problem between date of Trademark

Registration & date of the use
= Publication and access to the register

12/19/2012 52
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Trademark Cases of Myanmar

* Gaw Kan Lye v. Saw Kyone Saing,
1939, Yangon Law Reports p.18

Since Myanmar has no statutory provision for registration
of trademark and no action could be brought for
infringement of a trademark, the court maintained
passing- off suits.

This concept was followed up to John Walker & Sons Ltd v.
U Than Shwe 1968, MLR (CC), P37

Aung Gwan Choon v. BYC Soap Factory, 1966.

According to trademark custom, having used it 9 Yr.
continuously obtained the right to use.

12118/2012 53

Infringement Actions

John Walker & Sons Ltd v. U Than Shwe 1968, Myanmar Law
Reports (Chief Court) p.73

The learned Judge held that an action for infringement of a trademark
is maintainable. Since then infringement action can be brought in this
country. The learned Judges observed that the case of Gaw Kan Lye v.
Saw Kyone Saing[2] [2]1939, Yangon Law Reports p.18

12/10/2012 54
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Trademark Cases of Myanmar

* U Kyaw (Applicant) v. U Ba Aye (Respondent) 1962,
BLR,p.187

* The Tajmahal Stationery Mart v. K.E. Mohamed
Ebrahim and another, 1949,

» CM Brothers v. A Kunalan and Two others, 1950,
BLR, p.262

« U Chit Swe (Appellant) v. Ma Than and three Others
(Respondents) 1958 MLR(p.377)

(apmif;aumufzdeyf)

12192012 55

Trademark Case in Myanmar

« A trademark includes a device, brand, heading etc. and any
combination thereof. This definition is arising out of the recent
case in Myanmar “ Taung Gyi Mauk Mai”(Special Appellate
Civil Case No. 23,2000) medicated Thanet Kha which is used
as cosmetics and the different name “Shan Maung Mai” but
similar trademark, get-up, size of plastic container and
instruction cause the passing off action. However, this is the
decision for mere temporary injunction in favour of the owner
of Taung Gyi Mauk Mai.

1211912012 56
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* U Han Kyi (The creation of Myanmar Co. Ltd) v. Ko
Mya Soe (Sein Gay Har Store) 2001

* Crocodile v. La Chemise Lacoste

Appeal against the judgment, 2003 for Civil Regular Suit
2002 of Yangon Division Court.

12/19/2012

Trademark Protection
under Criminal Law

¢ Under section 478 to 489 of the Myanmar Penal Code, Owner
of trademark may take criminal action ( lyr to 3yrs
Imprisonment & unlimited fine) against the following offences:

(a) Using false trademark;
(b) Counterfeiting a trademark;

(c) Making and possessing any instrument for counterfeiting a
trademark

(d) Selling goods marked with a counterfeit trademark

12119/2012 58
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Trademark Protection Under Civil Law

« Section 18(f) of the Registration Act and the
Direction No.13 of Inspector General of
Registration, trademark may be registered.

» Registration may constitute prima facie
evidence for the proprietor in a criminal or
civil proceeding against an infringer.

12/19/2012

Section 1 of the Myanmar Copyright Act
1914

— Copyright subsists in every original literary, dramatic,

musical and artistic work.

12/18/2012 GO
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Civil Remedies

+ Section 6(1) of the Myanmar Copyright Act
Where copyright in any work has been infringed, the owner of
the copyright is entitled to all remedies by way of injunction or
interdict, damages, accounts and otherwise, as are or may be
conferred by law for the infringement of a right.

1211912012 81

Criminal Procedures

+ Section 7 of the Myanmar Copyright Act 1914

If any person knowingly makes for sale or hire, sells or
lets for hire, distributes or by way of trade exhibits in
public or imports for sale or hire into the Union of
Myanmar any infringing copy of a work; he shall be
punishable with fine which may extend to twenty kyats
for every copy dealt with in contravention of this section,
but not exceeding five hundred kyats in respect of the

same transaction.

1211912012 62
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Maung Nyi Puv. East End Films
A.LLR. 1939 Rangoon 266

* Maung Nyi Pu, proprietor of “A-1 Film Company” filed a suit
against the East End Company claiming an injunction to restrain
the latter from infringing the A-1 Company’s copyright in a
photograph of actress Ma Than Tin and also claiming Rs.100 by
way of damages.

This case was decided on 21 February 1939 in favour of the
plaintiff.

1211972012 63

U Hla Win and 2 v. Daw Kyi Kyi @ Daw Yin
Wai Lwin (Pyay)
1999 M.L.R (Civil) 208

* The Court awarded that damages amounting to

K 50,000 be paid by the infringer U Hla Win,
proprietor of “Pho Wa” video production, to the
copyright owner Yin Wai Lwin (Pyay) for adapting
without authorization, the author’s novel “Hmine Wai
Chit Tet Khet Thitsar” into a video movie under a
slightly changed name.

G4
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The existing labor laws in Myanmar

. Employment and Training Act, 1950
. Employment Restriction Act, 1959

. Employment Statistics Act, 1948

. Factories Act, 1951

. The Leave and Holidays Act, 1951

. Minimum Wages Act, 1949 (Bill for new law has been
issued)

Payment of Wages Act, 1936

Social Security Act, 1954 (Bill for new law is ready)
Shops and Establishments Act, 1951

0.Workmen's Compensation Act, 1923

1.The Law Relating to Overseas Employment 1998

2..The Labour Organisation Law, The Union Law No.
7/2011

3.Labour Dispute Settlement Law 5/ 2012

ILO Conventions i

Transport by Sea

Firstly, the Shipping Law of Myanmar is no stranger to the
Shipping Law of other countries.

- The Myanmar Carriage of Goods by Sea Act 1925 was
enacted to give the force of law to the Hague Rules or
the Convention for Unification of Certain Rules of Bill of
Lading made in Brussels in 1923.

- Eill of Lading Act 1856 is the same as English

aw.

- The Myanmar Merchant Shipping Act was
romulgated in 1923 based on the British Shipping
aw.

— The registration of ships in Myanmar is governed by the

Myanmar Registration of Ships Act (1841) and the Law
?gs%nding the Myanmar Registration of Ships Act in

66
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Transport by Air

« Secondly, in the Air Transport Sector, Myanmar rectified
E?&\;\!)arsaw Convention 1929 and Chicago Convention

= -The Aircraft Act of 1934 and Aircraft Rules of 1937 give
effect to the navigation of aircraft. The Aircraft Rules
were amended by State Law and Order Restoration
Council Rules No. 1/94 to issue Air Operators'
Certificates to joint ventures airlines that are
incorporated in Myanmar.

+ The Carriage by Air Act, 1935 governs the loss of life or
damages or loss of cargo, baggage and luggage carried
by air. This Act gives domestic legal effect to the
Convention for the Unification of Rules Relating to
International Convention for Carriage by Air ( the
Warsaw Convention of 1929).

67

Carriage by Land and
Multimodal Transport

 Thirdly, The law of carriage by land comprises
the Railway Act of 1890 and Motor Vehicle Law,
1964 etc.

« Multimodal Transport refer to a transport system
operated by one carrier with more modes o
transport under the control of one operator..

« Not yet Multimodal Transport Law but as a

member of ASEAN, ASEAN Agreement on
Multimodal Transport is bound.

68
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Company

*« The Myanmar Companies Act 1914, covers the
procedure aspect of company formation for all types
of companies. There are some amendments(1955,
1959,1989, 1991) but the basic principles are the
same as the other Common Law Countries.

* - Company registration and permit to trade is
required

« - Company management is based on
Memorandum, Articles, AGM and Returns and
under Common Law principles. There is no special
penal provisions for corporate crime except Penal
Code 1860.

» Special Company Act 1950 is to govern together
with Myanmar Companies Act , JVs are to apply.

Partnership

* The Partnership Act 1932 is also
Common Law rooted legislation.

 Partners are jointly and severally liable for
the act of the firm S 25

70

—132—




The Arbitration Act 1944

The Arbitration Act is based upon the English Arbitration laws
enacted in 1944.

The Myanmar Arbitration Act provides for the appointment,
powers and duties of arbitrators, Court supervision and
enforcement of an appeal from the arbitration award.

The following is @ model of arbitration clause commonly used
in commercial contracts in Myanmar.

"In the event of any disputes arising between the parties
to this agreement, which cannot be settled amicably, such
dispute shall be settled in the Union of Myanmar by
arbitration, through two Arbitrators, one of whom shall be
appointed by the purchaser and the other by the supplier.
Should the arbitrators fail to reach an agreement, then the
dispute shall be referred to an umpire nominated by the
arbitrators. The arbitration proceedings shall in all respects
conform to the Myanmar Arbitration Act 1944 (Myanmar Act
r\r110. I\.J’]p of 1944) or any subsisting statutory modification
thereof™.

The Arbitration Act 1944- (2)

 Relating to the enforcement of foreign arbitral
awards, Myanmar has adopted the Geneva
Protocol 1923 on Arbitration clauses and the
Geneva Convention 1927 on the execution of
foreign arbitral awards. Protocol provides for the
recognition and enforcement in Myanmar of
foreign arbitral awards made in signatory
countries and grants reciprocal rights for
enforcement of Myanmar arbitral awards in
those signatory countries.

T2
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Land Laws

« Generally , Land in Myanmar is owned by the
State

+ A foreign investor can obtain right to use the
land in either of the following two ways.

— Obtaining land use right under a lease from
either the government or private citizen
approved by the government

— Land use right are contributed to a joint venture
by a government agency

73

Conclusion

* To date, private sector in Myanmar economy is
eventually developed under the guidance of new
economic policy .

+ The above mentioned laws are promulgated after
1988 to promote the private sector in Myanmar
economy. The new laws which are designed to
fruitfully create a market oriented system, and to
promote, encourage, and to aid the private sector
of Myanmar economy.

The old laws relating to Business are mentioned in
Annexure 1 of this paper.

T4
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* Moreover, pre-independence statutory
laws relating to commercial matters are
applied to commercial transactions, and
some of them are modified in line with
present day economy. Among the pre-
independence laws, the Contract Act of
1872 has the same principles that of other
Common Law Countries apply relating to
the Law of Contract. It's principles relating
to offer the acceptance, consideration,
formation, terms and breach of contract
are almost the same with other countries

75

Until now, there is lacking some important
laws, such as —Competition Law, Intellectual
Property law Product Liability law,are
necessary for supporting this economic
opportunities, though there is Common Law
system of protection for IP. Arbitration Act
1944 is still dominant and Needs to sign
New York Convention1958 .

76
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e We can expect that our economic
relations with other nations will
develop near future with liberalized
trade policy and supplemented laws-

i

Thank you
and
Good Luck

78
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Annexure

Myanmar Acts and Laws

The Union of Myanmar Foreign Investment Law (1988)(To be replaced
soon)

The Myanmar Citizens Investment Law (1994)

The State- owned Economic Enterprises Law (1989)

Contract Act, 1872.

Sale of Goods Act, 1930

Business Organisation

Myanmar Companies Act, 1914.

Myanmar Special Company Act, 1950.

Partnership Act, 1932,

The Co-operative Society Law (9/92)

Private Industrial Enterprise Law (1990)

The Law Relating to Overseas Employment (3/1999 )
Electronic Transactions Law (5/2004)

The Law Relating to Private Health Care Services (2007)

The Financial Institutions

Negotiable Instruments Act, 1881.

Myanmar Insolvency Act, 1920,

Foreign Exchange Regulation Act, 1917.

The Financial Institutions of Myanmar Law (1990)(Amendment 1994)
The Central Bank of Myanmar Law (1990)

Saving Bank Law (1992)

The Myanmar Agriculture and Rural Development Bank Law (1990)
The Myanmar Insurance Law (1993)

The Insurance Business Law (1996)

The Myanmar Agriculture and Rural Development Bank Law (1990)
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@4)
(25)

(26)
@7
(28)

Arbitration
Arbitration Act, 1944.
Arbitration (Protocol & Convention ) Act, 1939,

Intellectual Property

Myanmar Copyright Act, 1914,

Myanmar Patents & Design (Emergency Provisions) Act, 1946.(not operative)
Myanmar Merchandise Marks Act, 1889.

Revenue & taxation

(29)
(30)
@31)
(32)
(33)
(34)
35)
(36)
(37
(38)
(39)
(40)
(1)

Land and Revenue Act

Land and Revenue Regulation, Upper Myanmar
Revenue Recovery Act, 1890.

Sea Customs Act, 1878.

Land Customs Act, 1924.(Amendments 1956,1959)
Myanmar Income Tax Law, 1974.(Amendment 2006)
Profit Tax Law, 1976.(repealed Sept. 2011)
Myanmar Stamp Act, 1935.

The Burma Excise Act 1917

Commercial Tax Law (1990)(Amendment 1991,2006)
The Tariff Law (1992)

Court Fees Act,1870.

Myanmar Stamp Act (Amendmants 1959, 1990)

Transport Laws

(42)
(43)
(44)
(45)
(46)

Bills of Lading Act, 1856.

Myanmar Registration of Ships Act, 1841 and its Amendment , 1986.
Conventions on Navigation Act, 1952,

Myanmar Carriage of Goods by Sea Act, 1925.

Myanmar Carriage by Air Act, 1935.
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(47) Myanmar Aircraft Act, 1934,

(48) Law Amending the Myanmar Aircraft Act (6/2004)
(49) Myanmar Aircraft Rules , 1937.

(50) Myanmar Airways Corporation Act, 1952.

(51) Carriers Act, 1865.

(52) Railways Act, 1890.

(53) Myanmar Five Star Shipping Corporation Law, 1964.
(54) Merchant Shipping Act, 1894.

Transfer of Inmoveable Property

(55) Transfer of Property Act, 1882

(56)  Restriction of Transfer of Inmoveable Property Law 1987

(57) Law Amending Transfer of Inmoveable Property restriction Law (1/2003)
(58) The Land Acquisition Act 1894

(59) Land Acquisition (Mines) Act, 1885.

(60) Registration Act, 1909.

Labor laws in Myanmar are:
(1) Basic Rights and Duties of Workers Law, 1964
(2) Dock Labourers Act 1934
(3) Employment and Training Act, 1950
(4) Employment Restriction Act, 1959
(5) Employment Statistics Act, 1948
(6) Factories Act, 1951
(7) The Leave and Holidays Act, 1951(Amendments1958, 1963)
(8) Minimum Wages Act, 1949
(9) Payment of Wages Act, 1936
(10)  Social Security Act, 1954(New law in process)
(11)  Shops and Establishments Act, 1951
(12)  Trade Disputes Act, 1929
(13) Trade Unions Act (Amendment 1959)
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(14) Workmen's Compensation Act, 1923 (Amendment 6/2005)
(15) Fatal Accident Act 1855

Business Transaction Laws

The Science and Technology Development Law (1994)
Promotion of Cottage Industries Law (1991)

Myanmar Hotels and Tourism Law (14/1993)

The Forest Law (1992)

Fishries

The Laws relating to Fishing Rights of Foreign Fishing Vessels (1989)
The Law Relating to Aquaculture (1989)

The Myanmar Marine Fisheries Law (1990)

The Fresh Water Fisheries Law (1991)

Natural Resources/Mining

Petrolium Act 1934

The Myanmar Mines Law (1994)

The Myanmar Gemstones Law (1995)
Law Amending the Myanmar Gemstones Law (8/2003)
The Myanmar Pearl Industries Law (1995).
Fertalizer Law 2002

Pesticite Law 1990

Plant Pest Quanrantine Law 1993

National Drug Law 1992

National Food Law 1997

The Myanmar Special Economic Zone Law 201 1. etc. /
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2011 2012

New Myanmar Laws

2011
Subject:  Laws approved and enacted by the Union Parliament (Pyidaungsu Hluttaw) in its
second , August to November 2011
No. | Date of Approval Name of the Law Remarks
1. |29-9-2011 Law Revoking the Revenue Law Union Parliament
Law No. 1/2011
2. | 29-9-2011 Law Amending Myanmar Stamp Act Union Parliament
Law No. 2/2011
3. | 29-9-2011 Law Amending the Commercial Tax Law Union Parliament
Law No. 3/2011
4. | 29-9-2011 Law Amending the Income Tax Law Union Parliament
Law No. 4/2011
5. ] 29-9-2011 Law Amending the Court Fees Act Union Parliament
Law No. 3/2011
6. | 5-1-2011 Law Amending the Union Election Commission | Union Parliament
Law Law No. 6/2011
7. | 11-10-2011 Labour Organization Law Union Parliament
Law No. 7/2011
8. | 18-10-2011 Law Amending the People’s Parliament Election | Union Parliament
Law Law No. 8/2011
9. | 18-10-2011 National Parliament Election Law Union Parliament
Law No. 972011
10. | 18-10-2011 Law Amending the Division Regional or State Union Parliament
Parliament Election law Law No. 10/2011
11. | 4-11-2011 Law Amending the Registration of Political Union Parliament
Parties Law Law No. 11/2011
12. | 21-11-2011 The Law Revoking the 1964 Law Defining the Union Parliament
Fundamental Rights and Responsibilities of the | Law No. 12/2011
People’s Workers
13. | 30-11-2011 Microfinance Law Union Parliament
Law No. 13/2011
14. | 2-12-2011 Private Schools Registration Law Union Parliament
Law No. 14/2011
15. | 2-12-2011 Peaceful Demonstration and Peaceful Assembled | Union Parliament
Law Law No. 15/2011
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Subject:

New Myanmar Laws
2012

third session, February to April 2012.

Laws approved and enacted by the Union Parliament (Pyidaungsu Hluttaw) in its

25-2-2012 Ward and Village Administration Act Union Parliament
1 Law No. 1/2012
25-2-2012 Union Supplementary Budget Allocation Law Union Parliament
) (2012) Law No. 2/2012
20-3-2012 Union Election Commission Law Union Parliament
3 Law No. 3/2012
4 | 20-3-2012 National Planning Law for Financial Year 2012- | Union Parliament
2013 Law No. 4/2012
5 | 29-3-2012 Labour Disputes Settlement Act Union Parliament
Law No. 5/2012
6 | 30-3-2012 Union Budget Law 2012 Union Parliament
Law No. 6/2012
7 | 30-3-2012 Ward and Village Administration Amending Act | Union Parliament
Law No. 7/2012
8§ | 31-3-2012 Families of Disabled or Deceased Soldiers Union Parliament
Supporting Act Law No. 8/2012
9 | 1-4-2012 Union Parliament
Environment Protection Act Law No. 9/2012
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FOREIGN DIRECT
INVESTMENT IN MYANMAR

Introduction

e A R o S e T T
Economic Reform in Myanmar
o The State Constitution of the Republic of the Union of Myanmar, Article 35 of
the Constitution clearly declared that the Economic system of the Union is
market economy system.,

o This new constitution, implemented on January 31, 2011 after the general-
election in November 2010. Then the new era is emerging.

o The new President U Thein Sein came to office in March 31, 2011. He
promptly declared in his inaugural speech that “it was no longer ruler-based
economic system and no more exercising cronyism. There also was to be no
permit for grafts. He also expressed that “there are many steps to be taken and
to work hard.” His mentioned steps including legislation rule of law and the
country’s basic infrastructure. He also committed that the urgent need is to
amend the existing laws and business sector




For several reasons, Myanmar, remains worthy of consideration for investment
due to:

Oa population of approximately about 64 million (4.5 million in
Yangon);

Ovast and virtually untapped natural resources;

Qa relatively educated labour force and low wages;

Qits strategic location in the region;

Qsea and air links within the Asia region and beyond;

B R T T B
Myanmar's goods benefit, as a developing nation from the Generalized

System of Preferences in trade with most developed nations (i.e. lower import
duties and not subject to quotas);

B

R8T

O access for 100 per cent foreign-owned enterprises;

O familiar business structures and commercial laws (based on the
British law codes of the pre-independence India Statutes),

QO English being widely spoken and usually used when dealing with
foreigners;

O significant incentives under the Foreign Investment Law for larger
investments; and

O member country of ASEAN.
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ECONOMIC PRIORITIES
el

Since late 1988 the Government of the Union of Myanmar has made
significant economic reforms and introduced new liberal trade policies to
promote the development of the Myanmar economy. The "four economic
objectives" of the nation under the present Government are the:

O development of agriculture as the base as well as all-round development
of other sectors of the economy;

QO proper evolution of the market-oriented economic-system;

O development of the economy, inviting participation in terms of technical
know-how and investments from sources inside the country and abroad;
and

Oinitiative to shape the national economy must be kept in the hands of
the State and the national peoples.

FOREIGN INVESTMENT POLICY
o]

o Since late 1988 the Government has been actively encouraging
foreign investment in Myanmar. Its main foreign investment policy
objectives are started as the:

o Adoption of a market-oriented system for the allocation of
resources.

o Encouragement of private investment and entrepreneurial activity.

o Opening up Myanmar's economy to foreign trade and investment
which includes
= promotion and expansion;
exploitation of natural resources which require heavy investment;
acquisition of high technology;
developing production and services industries involving large capital,
creating local employment opportunities;
developing of works which would save energy consumption; and
regional development.
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OPPORTUNITIES

The Government has identified a number of potential investment
opportunities for foreign investors and has also embarked on a
privatization programme.

LEGAL SYSTEM

The legal system of the Union of Myanmar is a unique combination of the customary

law of the family, codified English common law and recent Myanmar legislation.
The principles of English common and statutory law were implanted in Myanmar
by the British law codes of the pre-independence India Statutes.These statutory
laws, based on and incorporating the English common and statutory law of the
time, include the Arbitration Act, Companies Act, Contract Act, Evidence
Act, General Clauses Act, Negotiable Instrument Act, Registration Act, Sale of
Goods Act, Transfer of Property Act, Trusts Act and the Civil and Criminal
Procedure Codes.

Where there is no statue regulating a particular matter the Courts are to apply

Myanmar's general law, which is based on English common law as adopted and
moulded by Myanmar case law, and which embodies the rules of equity, justice
and good conscience. Where there is no relevant statutory general law on point ,
the Myanmar Courts are obliged to decide the matter according to justice, equity
and good conscience.
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Incentives

E A foreign investor (whether investing through a joint venture or a 100 per cent owned
entity) manufacturing goods or providing services in Myanmar under the Foreign
Investment Law will be granted an exemption from income tax for three consecutive
years. inclusive of the year of commencement.

o In addition, any one or more of the following incentives may be granted by the
Myanmar Investment Commission to the foreign investor:

Exemption or relief from income tax on the profits of the business kept in a reserve fund and
reinvested in the business within one year after the reserve is made.

- Accelerated depreciation in respect of machinery, equipment, building or other capital assets
used in the business, at a rate approved by the Commission.
Relief from tax on up to 50 per cent of the profits accursed from the export of goods
produced in Myanmar.

The right to pay foreign employees' income tax and deduct such payments from assessable
income.

B T BT e SRS T Sy A s |
» The right to deduct from assessable income expense incurred in respect of
necessary research and development carried out within Myanmar.

+ The ability to carry forward and set off losses up to three consecutive years
after the year in which the loss is sustained.

» Exemption from commercial tax on export-oriented commodities.

= Exemption or relief from customs duty, licensing requirements and internal
spare parts and materials used in the business and deemed required by the
Commission during the initial period/ period of construction.

+ Exemption or relief from customs duty, licensing requirements and internal
taxes on the import of raw materials imported within the first three years' of
commercial production following start up/ the completion of construction.

The incentives actually granted by the Commission to the foreign
investor are specified in the permit. Section 21 o f the Foreign
Investment Law.
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In addition to the above tax incentives,-

«+ Foreign investors holding a permit under the Foreign Investment Law are entitled to lease
land for up to 30 years from the Government and may be exempted from customs duties
and internal taxes and from obtaining an import license form the Ministry of Commerce
for the import of certain capital investment items and raw materials,

«* Also, the Foreign Investment Law guarantees that foreign investment under a Foreign
Investment Law permit shall not be nationalized and the ability of the Foreign investor to
repatriate " the rightful entitlement of the foreign investor" in foreign currency after the
termination of the business.

< A permit under the Foreign Investment Law also enables foreign employees of the
company resident in Myanmar to repatriate their savings.

INVESTING UNDER THE COMPANIES ACT

I e T

For smaller investments on where the foreign investor does not wish to go
through the Foreign Investment Law procedures, there is an alternative
way of doing business in Myanmar, under the Myanmar Companies Act
1914 and Companies Rules 1940.

The Companies Act governs the activities of both locally and foreign-
incorporated companies wishing to carry on business in Myanmar and is in
a form similar to early company law codes of other former British colonies
in the region and England, which codes remain the foundation of the
current company law in those countries.
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Application for a Permit to Trade

The application fnr a Permit to Trade is to be subm|t‘ted along with the application for
incorporation of the company or registration of a branch to the Directorate of
Investment and Company or Administration, Where a permit under the Foreign
Investment Law is being applied for, the Permit to Trade application and company
incorporation or branch registration steps are to be followed only after issuance of the
Foreign Investment Law permit. The application for a Permit to Trade under the
Companies Act must be in the prescribed form and accompanied by the following
documents.

The Government is also seeking to encourage foreign investment in the development of
golf course, beach resorts, tourist villages, amusement parks, recreational centres,
serviced apartments, condominiums, office complexes and infrastructure projects such
as airports, roads, railways, telecommunications facilities, etc.

The right of any person (whether citizen or foreign, individual or company) to carry any
economic activity or enterprise, apart from the 12 areas of economic activity specifically
"reserved” to the Government, is enshrined in the State-owned Economic Enterprises Law
1989. The following common entities are recognized and available for foreign
investment/ trade in such economic aclivities or enterprise. As to incorporation
requirements, see below under "Incorporation™.

INVESTING UNDER THE FOREIGN
INVESTMENT LAW

IR . e o e s s

Although not always possible or advisable to obtain a perrmt under the Fﬂrc'.gn
Investment Law, the benefits attaching to investments under a Foreign Investment Law permit
can be substantial. In addition, for those foreign investors who do invest under the Foreign
[nvestment Law, a permit application and relevant documents addressing all areas appropriate
to the proposed operation in Myanmar (including all other necessary approvals) can effectively
provide a “one stop” approval process only dreamt about in many other countries in the region.

For large-scale projects, serious thought should be given to investing under the
Foreign Investment Law which provides significant tax and other incentives. However, such
investments must comply with a rigorous set of criteria and may be subject to significant
conditions as to the operation of the investment.

In practice, any investment requiring Government land and all joint ventures with
State-owned economic enterprises or any part of the Government are subject to and must apply
under the Foreign Investment Law. Also, joint ventures to be formed with local private citizens
or entities which have obtained approval or concessions under the Citizens Investment Law
1994, must obtain, prior to formation, a permit under the Foreign Investment Law. Failure to
obtain a Foreign Investment Law permit in these circumstances will breach the Citizens
Investment Law and will expose the joint venture company (and each of the shareholders) to the
possibility of fines and, more importantly, of being blacklisted from any Government approval
for any future business venture in Myanmar.
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Foreign Investment Policy

The Government’s main foreign investment policy objectives, which will be considered
when appraising an application under the Foreign Investment Law are.

o Adoption of a market-oriented system for the allocation of resources.

o

Encouragement of private investment and entrepreneurial activity.

Opening up Myanmar’s economy to foreign trade and investment which includes

o o

promotion and expansion of reports;

u]

exploitation of natural resources which require heavy investment;

o

acquisition of high technology;
developing production and services industries involving large capital;
creating local employment opportunities;

developing of works which would save energy consumption; and

o o o o

regional development.

In order to provide more specific guidance to potential foreign investors, some 85
types of activities have been specified as open to foreign investment. Annexure 2 to
this Chapter broadly outlines the areas declared available for investment under the
Foreign Investment Law. A foreign investor may apply for and obtain a permit
under the Foreign Investment Law for an economic activity not so specified,
provided the foreign investor can explain how the activity would be mutually
beneficial to Myanmar and the foreign investor.
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A foreign investor wishing to invest in Myanmar under the Foreign Investment
Law must apply to the Myanmar Investment Commission in the prescribed form
for a permit, for the Commission’s permission to undertake the proposed
investment. Alternatively, the permit may simply not be renewed at the end of the
relevant two-year period.

Paragraph 7 of “Procedures Relating to the Union of Myanmar Foreign
Investment Law” (Notification No. 11/88).

Amended foreign investment law set
for July 4 parliament session

a Myanmar‘s amended Foreign Investment Law will be resubmitted to
parliament on July 4.

1 Key changes to the draft that was submitted earlier this year concern land
use. President U Thein Sein highlighted the importance of workable laws
and regulations to potential investors during his state of the union address
on national television on June 19. “That is why the needed laws and
regulations are drawn again according to the international regulations and
soon, the foreign investment law will be submitted to the Pyidaungsu
Hluttaw.”

1 Also, the draft Myanma Special Economic Zone Law has been finished
and after getting opinions from respective departments and business
organistations, it will be submitted to the Hluttaw.

2 The financial, taxation, trade, investment and industrial regulations within
the draft law have also been amended.

2 The country’s economic doors were open and he welcomed investors.
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An additional amendment changes the duration of investment from an initial
period of 30 years, followed by two 15-year extensions to a 50-year
investment followed by two 10-year periods.

The amended law enables companies to form joint ventures with domestic
partners by putting in at least 35 percent of the investment or enter the country
as wholly owned foreign enterprises. However, some sectors would remain
protected and would not be open to 100pc-owned foreign firms.

2 The economic situation of Myanmar in 2012 has improved from before.

It could be considered that there are not any situations for potential investors to
be worried about and the situation is looking good.

Locals who rent land to foreign investors also opt to use the lease money to
buy a share in the project, which is one way of providing extra opportunities
for people.

Although the Mranmar Foreign Investment Law has not passed yet we feel
that poople should be prepared.

While huge multinationals had not begun investing in Myanmar yet, a patient
approach would yield dividends in futures.

o US sanctions were only eased about a month ago, so it will take some time
for big investments to come. And the investment law is going to passed
soor.
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