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APPENDIX 6: LAW ASSESSMENT TOOL

LAW ASSESSMENT FRAMEWORK

1 2 3 COM-
(weakest) (moderate] (strong/good MENTS
practice) AND
ACTION
NEEDED

1- CONSIDERATIONS FOR ENTRY OF FOREIGN INVESTMENT

Sectoral Long negative list | Negative list with few | All the sectors are
Restrictions or having at the restrictions such as open to foreign
same fime positive | those related to and domestic
and negative lists | national security investors
Prohibition or | Foreign investors Foreign investors’ Foreign investors
Limitation on | are not allowed ownership of equity can own equity
Foreign is limited to a certain | without any
Ownership percentage (forcing limitation (100%)
them into joint
venture)
Minimum Minimum invest- Minimum invest- No minimum
Investment ment is required for | ment is required for a | investment require-
Requirement | all investments limited number of very | ment for foreign
specific acfivities and domestic inves-
tors, normal capital
requirement for
companies applies
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Screening
Approach

Screening is

required with
unclear and

discretionary
criteria

Screening is required
with (i) clear defini-
tion of the responsible
governmental entity,
(ii) clear and objective
criteria , (iii) time limit
to take a decision (iv)
decision needs fo be
motivated and (v)
investor has an
appeal mechanism

Screening is not
required, invest-
ment is automatic,
following normal
company registra-
tion. Simple noti-
fication can take
place in the case
of FDI, for statisti-
cal and monitoring
purposes

Performance
Requirements

Performance
requirements are
provided for

No performance
requirements

2- INVESTOR'S RIGHTS, GUARANTEES AND OBLIGATIONS

Fair and
Equitable
Treatment

Fair and equitable
treatment is not
granted

Fair and equitable
treatment is partially
granted

Fair and equitable
treatment is
granted to foreign
and national
investors with a
reference to the
minimum stan-
dard of customary
international law, to
non-discrimination
and to the re-
quirement of due
process of law

National
Treatment

National treatment
is not granted

Discrimination only
for reasons such as:

(i) controlling strategic
assets in the national
inferest; (i) defending
national sovereignty in
economic matters; (iii)
stimulating the
development of

local industry and (iv)
upholding issues of
public policy, public
health and public
morality

National treatment
is granted
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MFN
Treatment

MFN Treatment is
not granted

MFN Treatment is
granted with (i)
general exceptions
such as reasons of
public policy, national
security, maintenance
of public order or
public health or (i)
specific exceptions
such as taxation,
intellectual

property, existence of
free trade areas,
customs unions,
regional economic
integration
organizations (REIO)

MFN Treatment is
granted without
limitations

Guarantees
against
Expropriation

One or dll the
conditions for
expropriation that
are listed under
“good practice” in
the third column
are not provided
for

Guarantee that
the Government
will not expropriate
except for a

public purpose, on
a non-discriminafo-
ry basis, in
accordance with
the laws and
procedures (“due
process”) and
subject to the
prompt payment
of adequate and
effective
compensation

Convertibility
and
Repatriation

No possibility of
convertibility and
repatriation

Possibility of
convertibility and
repatriation with
constraints such as in
time, or formalities

Free and prompt
transfer of funds
such as profits,
dividends,
royalties, loan
payments and
liquidations, in a
freely convertible
currency of the
investor’s choice
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Alternative ADR is not allowed | ADR is allowed with | ADR is fully allowed
Dispute under the Law some restrictions such | under the Law, with
Resolution as mandatory several options
(ADR) negotiations before offered to investors
arbitration and (domestic/interna-
mandatory approval | tional arbitration,
by the State for mediation, eic.)
arbitration
proceedings
Entry of Entry of foreign Entry of foreign Entry of foreign
Personnel personnel is not personnel is restricted | personnel is fully

allowed

for example only to
managerial positions

open, subject to
immigration laws
and regulations
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Box 22. Categories of Performance Requirements

Category Performance Requirement

Prohibited by the m
TRIMs Agreement

Prohibited, ™
conditioned or
discouraged by llAs
at bilateral or =
regional levels

Local content requirements (supposedly fo promote local enterprise)

Trade-balancing requirements

Foreign exchange restrictions related fo the foreign-exchange inflows attributable to an
enterprise

Export controls (requirement to export @ minimum percentage of the production)

Requirements fo establish a joint venture with domestic participation
Requirements for a minimum level of domestic equity participation
Requirements to locate headquarters for a specific region
Employment requirements

Export requirements

Restrictions on sales of goods or services in the ferritory where they are produced or
provided

Requirements to supply goods produced or services provided to a specific region
exclusively from a given territory

Requirements to act as the sole supplier of goods produced or services provided

o
= Requirements fo fransfer technology, production processes, or other proprietary
knowledge
m Research and development (R&D) requirements
Not restricted All other performance requirements

Source: UNCTAD (2004 o,3)
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