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Introduction

Today I am going to present about the impact of economic globalization by the focus on the
indigenous people’s rights in Cambodia. The primary purpose of this research is about the
implementation of Free, Prior and Informed Consent principle to ensure the rights of indigenous
peoples that impacted by the developmental projects and its activity in Cambodia as well as the
obligation of Cambodia under the international law, specifically on the human rights law. The Free, Prior,
and Informed Consent (FPIC) means the consent from the indigenous people in the developments
impacted to their community. This research is a part of my Master thesis.

I am just briefly about the rights of the indigenous peoples under international laws. Here you can
see the Article 1 of the International Covenant on Civil and Political Rights (ICCPR) and International
Covenant on Economic, Social and Cultural Rights ICESCR). As well as in Article 27 of ICCPR that
State shall not deny the rights of Ethnic and Minorities.

Also, the ILO Convention Number 169 has a particular focus on the indigenous peoples and tribe
in independence country that state needs to ensure and take measure to protect the rights of indigenous
peoples from the development that impacts to them.

Also, we have a linkage between the environment and indigenous people rights and human rights.
There is a declaration on the human environment, called the Stockholm Declaration. It is the fundament
principle between the environment and human right issue as well as the indigenous people’s rights and
environmental protection.
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Another one is the Rio Declaration on Environment and Development that is the most focused
sustainable developments as well as the environment. Here, they introduced the Environmental Impact
Assessment (EIA) to the state to adopt in the domestic law, which includes the right to participation,
consultation, and decision making in the process of EIA.

Another one is the Declaration of the Rights of Indigenous People in 2007. It is basically saying
FPIC is a fundamental principle to ensure that the indigenous people’s rights can be protected from the
development impact. FPIC is the fundamental principle for protection. The constitution guarantees the
rights of indigenous peoples in Cambodia. However, there are no distinguishing between indigenous
people and ordinary people by the constitution. It mentioned only the term of a citizen. Therefore, it
is equal treatment of the citizen in the constitution.

In the Article 31.1 of the Constitution, the state recognizes and respects of human rights as
stipulated in the UN Charter, the Universal Declaration of Human Rights and other human rights
treaties ratified and adopted by Cambodia.

In Article 31.2, the particular focus on equality before law and nondiscrimination regardless of
their ethnic minority, religion, and so on.

The Law on Environmental and Natural Resource Management, the first law on managing of the
natural resources, however, it is just a mention about environmental impact assessment, and it needs
another regulation for implementation.

Also, the law related to indigenous peoples, specifically on land rights, by individual and communal
land. It specified in the Land Law, 2001. This law almost abolished by the new civil code of Cambodia,
but the part indigenous peoples rights still exists and enforceable.

The Law on Forestry in Cambodia recognized the forestry community of the indigenous peoples.
Cambodia government has developed a National Policy on the Development of Indigenous Peoples in
2009. It focuses on the changing from the traditional practice of farming to the modern once rather
than the protection of rights of indigenous peoples.

Moreover, we have the Sub-degree on EIA that in place in 1999 which require to conduct an
environmental impact assessment. All the development projects need to undertake Environmental and
Social Impact Assessment. The Social Impact Assessment is under the Socio-economic Impact
Assessment element, which requires prior the government approve on the development project.

The last one, we have a draft Environmental and Natural Resource Management Code that
includes FPIC of Indigenous Peoples as in article 17. Now, the draft code is in the 10th version at the
carly of this year. So, hopefully, the new mandate of the government will work on this issue and adopt
the law soon. FPIC principle has been included since the 1st draft version of this code without any
changes or amendment. Therefore, I believe that this one will be the fundamental principle in the code.

Before I move to Human Rights Treaties, I would like to call your attention to the word “Laws”
meaning in Cambodia. The word “Laws” means national law and international law as a decision by the
Constitutional Council, and it is the final binding, In the decision of the council interpreted that judge
need take into consideration in applying laws in their judgment include national law and international
law that ratified and adopted by Cambodia.

Cambodia is stated member of ICCPR and ICESCR as mentioned earlier and also International
Covenant on Elimination of All Forms of Racial Discrimination (ICERD). Cambodian has voted in
favor of the adoption of the Declaration of the Indigenous Peoples Rights. However, it has no legal
binding for Cambodia to the declaration.

The World Bank measured more than 370 million indigenous peoples and living across 90
countries. They ate living based on the natural resource for cultural practice and their well-being.  That
is why I write about the linkage between the environment and the human rights here because they rely
on the environment than others. The number of indigenous peoples in Cambodia is about 1.34% of the
total population of 14.8 million, and most of them are living in the northern part of the country. They
live in the potential area for hydropower and mining, Also, most of hydropower project and mining
company operates there. Therefore, there are the issue and violation of their rights.

Indigenous people’s problems—I talk based on the Report of the Special Rapporteur about the
Human Rights Situation in Cambodia. It found that the indigenous peoples are facing to lose their home,
their land, and also the resources they rely on for their living. The right to participation, consultation,
and decision making required in the impact assessment was not in practice propetly, as well as the law
itself was not clear enough for enforcement. Furthermore, the Free, Prior, and Informed Consent is not
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yet recognized in the law.

The Implementation of FPIC under International Human Right Laws

There is a clear connection between FPIC and Inherence Rights. Inherence rights here are referring
to the right to self-determination, specifically to the indigenous peoples. The quote is derived from the
UN Economic and Social Council, 1983.  They implied that “self-determination rights, in its many
forms. It is a basic pre-condition for indigenous peoples to be able to enjoy their fundamental rights and
determine their future, while at the same time preserving, developing and passing on their specific
ethnic identity to future generations.” However, this kind of implied is not binding. Also, the human
rights committee on Elimination of Racial Discrimination implied that “State needs to ensure that the
indigenous people’s informed consent is given, before making decisions that directly affect to their
rights and interests.” Also, Jame Anaya expressed on a report on the rights of indigenous peoples issue,
and the International Law Association applied that the FPIC has the principle of Customaty
International Law. It does not adopt in the law as binding yet. Let me refer to the declaration of the
indigenous people’s rights.

In term of environmental impact assessment and social impact assessment, my study found that
most of the countries required. SIA is not just the method of study; it is also compliance mechanisms
with the regulations for the protection of human impact and harm that will effect during the project and
after project. Also, the compliance with regulations is not just for national law but is also compliance
with human rights standards for social impact assessment. Another one is Safeguard principle of the
world financial institutions, World Bank and ADB, that has clearly emphasized in their safeguard policy
for the client got a loan from them to need to ensure that they follow the safeguarding policy for a social
impact assessment that includes the Free, Prior and Informed Consent in the impact assessment. They
also need to respect the rights of the indigenous peoples.

As I mentioned, FPIC is required for social impact assessment.

Looking at the cooperation—I refer to the private sector, which has their business focus on mining
and hydropower project. I found that the company has some commitment to Cooperate Social
Responsibility (CSR) and human rights due diligence of the business and human rights. Some
companies have specified the respect of indigenous people’s rights and FPIC in their social impact
assessment, and some just only specified in their CSR policy. Also, the Council of Mining that most of
the large mining firms are members, they have a strong commitment to respecting indigenous people’s
rights and implied FPIC in their Social Impact Assessment as their assessment requirements. I also
found that OECD Guidelines. The OCED Guidelines has a strong emphasizing on the human right due
diligence for the enterprise to conduct and respect the guideline principle of human rights and other
human right treaties.

Assessment on Application of FPIC in Cambodia

The rights guaranteed by constitution as I mentioned and other ratified human rights treaties, so
they have right to ownership to the land for individual and communal which is the fundamental right to
self- determination of them. Also, the right to participation, access to information, remedy, and
consultation, and a decision is recognized. However, in practice, it is just for formative rather than
implied in carrying of the assessment process. Also, the law on EIA—there is also a socio-economic
impact assessment required, but there is no mention about the respecting of indigenous people’s rights
as well as the incorporate of FPIC in the impact assessment guideline. The last one, as I mentioned, the
draft code; they have incorporated in the general provision and general principle of indigenous people’s
rights in the code.

In the case of cooperation that conducts business in Cambodia like mining and hydropower
company, the current mining companies are from Australia, India, Singapore, Canada, Malaysia, and
China. They have started to extract and exploring mine in Cambodia, and these companies contributed
impact to the indigenous people’s rights. One large firm from India is starting extraction of the mining
in Cambodia, but the environmental impact assessment report was not accessible by the public.
Therefore, the concern is whether the company has complied with all the required laws.

About the dam hydropower firm, we have China, Russia, Korea, Vietnam, and the World Bank
investment directly. Most of the hydropower projects in Cambodia own by Chinese companies, and
others are in the process studying on the potential objects.
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There is a case of one mining company—a joint venture between a domestic company and a
Malaysian company. The villagers brought a complaint to the government in Phnom Penh about the
company’s violation because the company asked them to sign contracts to allow the company to mine
on the land, but the contract mentioned that the mining land belongs to the company, not to them.
Therefore, it is the issue. Also, the observation of the international NGO cultural preservation, they had
conducted observation and submitted the report to the United Nations for the Universal Periodic
Review. They found that the companies have expanded their operations in the indigenous people’s land
without FPIC.

Here is another case; about the dam hydropower project called Lower Sesan I1. The project is on
the river called the Sesan River, and it connects to the Mekong River. The project was owned by the
domestic company, Vietnamese company, Chinese company, and the Word Bank via IFC provided loan
for the company. Human rights violation has been found in this project like remedy rights and
resettlement issues, right to a participant, access to information, consultation and FPIC, rights to life,
and self-determination of indigenous peoples. The citizens who are impacted by the project request to
the government to review the quality of the EIA reports of the companies, because the companies
conduct EIA prior to the new requirement of EIAs enforced.

Conclusion (Tentative)

My tentative conclusion: FPIC is strongly affirmed by the UN human right system for the
protection of indigenous people’s rights from the developments. It is a kind of principal of customary
international law; jus cogence principle. FPIC is the fundamental principle for claiming the right to
self-determination that been practiced and recognized by-law. FPIC has to be incorporated into the
Environmental Impact Assessment requirement in the social assessment.

In Cambodia, FPIC has not recognized in the law and practice yet despite Cambodia vote in favors
of the Declaration of Rights of Indigenous Peoples and other human rights treaties ratified. Also, the
issue of the right to remedy—the effective remedy is not well in practice. The regulation of EIA is not
recognized yet on FPIC. Just only the draft Environmental Code includes FPIC, not CSR. In respecting
human rights by the company is still a commitment of the company. However, we do not know how
much the company commits to respect human rights in Cambodia because there is no written
requirement in term of business and human rights. My tentative recommendations: there should be the
enforcement of the laws and compliance with human rights obligations in Cambodia.

Adoption of FPIC in the social impact assessment is necessary. It can be admitted to the new law or
guideline.  Establish an independent body or authority to review the EIA report in order to ensure the
accountability and transparency of the decision making made by the Department of EIA on the
massive project. Also, it needs to engage the officer during the impact assessment in the project. Also,
improve the capacity of authority who in charge of EIA. The current officer has more knowledge in the
environmental issue rather than social issues. Also, to engage indigenous peoples in the adoption of any
policies related to them. Furthermore, the issuance of the land title should be complete so that we can
avoid the problem of land occupation. Finally, promote CSR and Business and Human Rights in
Cambodia by State and NGO.

HEEISE
(Fl&)  HVREH> TSVE L, FROBERE BRI Z1IMOAZ T T ET,

Q1) ZFAIAMEANIEREETCWZEZE 20O TT N EY, A ARITKZDN,
FIONVDTZFEAENT R T OFAITZNDNE WD 2 EERBEWLIZNWTT,

(Kimpav) It is an easy question and also a hard question to answer. The easy one is, I would like to
expand my expetience about legal education in Japan as an example of the civil code in Cambodia that
supported by JICA. As I mentioned, the civil code in 2007 almost abolished the land law in 2001. The
legal system and the legal concept in Japan had some contribution to the legal study for myself.
Another one is the culture of the Japanese people and also the living environment, I refer to both the
transportation system, living condition, as well as the season like summer, winter, spring, and autumn.
The difficult question is, I apply for the program which required to fill all applications requirement
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and need to pass the selection. It is a big challenge for me.

(F2) CHICTERCE R TS CWEEEET, ST &AL, HOUREHTE
WE L7z,

ENTORFET (RN FAOFERIEIZOWNWT ] T, BERAN R e R
Ta— N )WEBHK, A4 I Favli, LALLBEWLET,

(AR T LD REEER B DWW T
Dao Minh Chau (# 4+ X« Fa v (BERBRARFBHEGIIER 7 10— WEBHK) )

I am studying Masters at Keio University Law School.  Today I would like to give you an
introduction to the legal aid system in my country, Vietnam. The reason why I include this topic is that
nowadays, the market economy developed for most of the countries in the world. To some extent, it
has gotten many advantages for the growing economy for most of the states, especially the developing
countries. However, in term of the whole society, there has been a big gap between the rich and the
poor. Therefore, there were a lot of unequal conditions for the people to access to the legal.  To
almost all of the countties, especially developing country, the concept of legal aid is essential, and
almost all of the states need to pay more attention. That is the reason for me to choose this topic,
especially with developing economies like Vietnam.

Introduction to Legal Aid System in Vietnam

First, I will talk about the history, framework, and the definition of legal aid in Vietnam. About
the history of the legal aid system in Vietnam; it started in Vietnam in 1945, with the establishment of
the Republic of Vietham. My country became independent officially,. However, the legal aid was
subsidized by the state because all of the fees, including the attorney fees, wetre covered by the
government. However, as the market economy developed and the legal career were considered as
professional, the concept of legal subsidization by the state became outdated. Therefore, with the
reform of the significant policy of Vietnam in 1997, we have established the National Legal Aid Agency
and Provincial Legal Aid Centers officially. It can be considered a remarkable point for Vietnam.

The framework for legal aid in Vietnam: there are many laws covering activities of the legal aid
system in Vietnam. However, I want to point out the two most important things.  First, in 1969,
Vietnam joined the International Covenant on Civil and Political Rights (ICCPR). In this covenant,
there has been a right to receive legal aid. Therefore, Vietnamese people have the official right to receive
legal aid.  In 2006, there has been a first official Law on Legal Aid introduced. However, there have
been many provisions in the Law on Legal Aid at that time. They do not cover the pro bono activity
of the lawyer. Therefore, with the new changing of the economy in 2017, we have a new law on Legal
Aid. This law covers all of the legal aid in Vietnam.

Maybe all of you have known something about the legal aid, but what is the official definition for
the legal aid? It is the free legal assistance and legal dissemination to the poor people, ethnic minorities,
and special groups. I will explain more about this in the next chapter.

The purpose of the law is to raise legal awareness of these people and ensure that all citizens are
equal before the law.  They want to get equality under the law for all of the people, especially a Socialist
country like Vietnam.

The establishment of legal aid organizations aims to implement poverty reduction policy of
Vietnam and to ensure social equality.

Operation of Legal Aid Organization in Vietnam
Under the law now, we have two types of legal aid organizations.  First is the governmental
organization. It means that it was established by the state and governed over the country. The
second is the non-governmental organization like a private organization.
Firstly, I would go to a governmental organization. There are two kinds of organizations: the
National Legal Aid Agency and Provincial Legal Aid Centers. The state both operates them, but with
just one difference. The National Legal Aid Agency is the part established under the provision of the
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Minister of Justice, and the Provincial Legal Aid Center is under the Provincial Departments of Justice
and Local People’s Committees. It means that the state governs all of the work, however, the National
Legal Aid Center Agency will cover life support for the Provincial Legal Aid Center; they will train for
the people in the Legal Aid Center, and they will do much of the work in National. Provincial Legal
Aid Center will support more for the people in the local.

Now, who are the operators of these organizations?  First, the legal aid providers: they can be the
legal aid officers, they can be the lawyer, and they can be the legal counselors.  Legal counsel means
that they have the general knowledge of the law, but they have not passed the bar examination, ot they
are now studying for the bar examination, but they have two years’ experience in legal counseling.
Moteovert, also, they can be the legal aid collaborators.

Who can receive the legal aid?  Under the law, the national organization says that there are three
types of people: poor people, ethnic minority, and the preferential group. The preferential group
includes the children, the older people, the people that give much support for the Vietnamese, or maybe
HIV people. They are vulnerable people, and they need mote help from the state.

Under the law;, it is said that they will cover all fields except trade and commercial. Maybe you ask
why not trade and commercial. It is because they want to support their ordinary life because people
maybe have not lived in fair condition to accept justice. Trade and commercial in my country are for
business, and they do not need to care about that.

There are three forms of legal aids: legal counseling, the participation in legal proceedings, and the
representation beyond legal proceedings.

I have said that the state will subsidize all of the fees, however, there are 63 provincial legal aid
centers and also the national legal aid agency; there are many costs for the equipment for the operation.
The fee is now just about 4 million dollars per year, and it is not enough yet.

The picture shows that in my country, legal counselors teach law for the poor ethnic minority.

As for the non-governmental organization, there is the Legal Consulting Centers of Vietnam
Lawyers’ Association. It has the same work with the governmental organization, but there is only one
difference. It is the consulting board, and they are private. They work in the Vietnam Lawyers’
Association, but just about in two main cities, Ho Chi Minh City and Hanoi City. ~ They have the
Legal Consulting Centers.  The lawyers in this Legal Consulting Center are coming from the Lawyers’
Association, and they will try their best to support people.  When you go to the governmental
organization, they will appoint a lawyer for you, but when you go to the Legal Consulting Center, there
is another choice for you based on the request of the client.

Another non-governmental organization is BABSEACLE. It supports many countries in Asia
such as Vietnam, Cambodia, Laos, China, Malaysia, Philippines, Singapore, Thailand, and Japan. I
cannot cover all, but the BABSEACLE supports almost all of the countries in Asia. BABSEACLE
wants to open a legal community for the people studying law.  They help the training, the finance, the
knowledge for the students in the law faculty, and then these people will use their knowledge to go to
the rural area to train the ordinary people, teach how law operates, how they understand about the law,
and what they need to know when they meet the situation. BABSEACLE also supports students in the
university, and then those university students go out to the rural area and do their work. Three main
tasks are done: 1) legal education, 2) legal consultant and 3) Moot Court. Legal education is like they
will give the lesson about land law, civil law, and traffic law for the ordinary citizen. Legal Consultant is
like, if you have any questions, you can go to this class and ask the students. Moot Court: students will
do the moot court and explain to the people how legal proceedings will take place.

I will show you a video about my university.

*kVideo starts*tr

They go to the rural area and do the moot court. There have been 52 moot courts last year.
There have been 12 moot courts about illegal pricing, five moot courts about violation of traffic law,
five moot courts about thefts/robbeties, three moot courts about impartial damage to the people, two
moot courts about loss of governmental construction, one is about land use rights, last one is about civil
rights in the contract.

They also do citywide lessons about the community. They also do the lesson for the students. It
is for the high school students; about the rights and obligation of the people, the school violence, traffic

21



law, rights in the school, employment safety, the environmental issue, and the legal consultants. These
are free. Moreover, they are doing the record for explaining the law.  This is about the support from
BABSEACLE to the school training for the students. It is one of them, and they ate training for doing
the moot court. This is the orientation of the legal profession.

*kVideo ends**

Also, there are other organizations like the private lawyers, law firms, and legal consulting center.
They also want to join in the legal aid because in almost all of the foreign law firms, they ate familiar
with the pro bono activity, but maybe in my country, not many lawyers are familiar with that kind of
concept. Legal Consulting Center is under some unions, like the Trade Union, Labor Union, and
Farmers’ Union; however, they also have several organizations. Farmer Union focuses on the farmer,
and Labor Union focuses on helping the employee.

The shortcomings of legal aid system
In my opinion, there are three or four shortcomings in the legal aid system in Vietnam. First, the
funding for legal aid in Vietnam is still limited. ~Almost all of the countries just for 4 million dollars
with 63 provincial legal aid centers are not enough for the operation for the equipment for the people
going into these areas. There should be more and more funding,

The center needs many lawyers in Vietnam. In comparison with 90 million people, there are just
about 5,300 lawyers.  Therefore, there are not enough lawyers to support this activity.

The last thing; not all of them, but some of the practicing lawyers do not want to do the legal aid
because that is not a high fee for them. Therefore, not many lawyers can come into the work of legal
aid. Thus, the image for the legal aid system in Vietnam is not high, and not many people want to go
into the center.  Another reason is that the legal aid wants to support preferential groups like children,
older people, and many kinds of people, but not all the lawyers have enough skills to talk with these
people. I think the training for these lawyers is also essential.

I hope that all of you can give more discussion with me on this situation and I want to hear what
you do with the problems in Japan.

HELE
(Fl&)  HORLH TSVE L, TATHERGEIBELETWELEE X T,
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EZIIoNERA, XEFTATHIZ IV fE, HHESZED AD & ) AT ETE
ENTNDHDOTL X I D,

(Chau) Firstly, I am just studying master and not studying for the bar examination, so I am not a
lawyer. Therefore, I am not sure whether it is right or not.

The second thing I want to say is that in Vietnam, after graduating from the bachelor degree, they
go to the two-year, three-year judicial academy to study, and then they pass the exam and they become a
lawyer. They study to support their future career, but not really separate training for the legal aid. I
am so surprised because in Japan they also have training for legal aid. Maybe it is a good proposal for
the future of my country.

However, I want to ask you why the lawyers choose to come to legal aid training when they first
become a lawyer?  When they are working, they want to do legal aid, so they come to this class?  In
my country, the lawyers just receive the training from higher people, and not class training.

(Q1)  HATHE, FEHEEZ KX THELIZR-T2E W I BT, LR oOPT
WD TAZ— R T A NS T2E VNI L BVDNEBLEZR D EBWET, TTo T,
Z D% T, Bl ZIFHEREHEIZONTOWEEZ TS, HEFEHIZ O TOWEEZIT 5,
SENFHZONWTOWHEEZIT 5, ETIXERMHEO AT VOWHEEZ T D LD L9
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(Chau) Thank you.
(A=) FFEOBRE, b O1ORE SETWEE LT,

JF)  ®wEDOATA FICHTL 2 AR Z —13200CTH 5] &) DIFE-S T,
23 EDHIDAT A RO WEREKRI 21T 9 ABE ] L AR S 1TV Dlegal aid officers 3200 A
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aid collaborators| X A 72 /37 U — TN 72 D E B ST=OTT TN E S, Z OIERELE) Dlegal
aid providers/IX N A TIXEAR T HRONE N Z LICEHLBH Y BImALLWE
BnET,

(Chau) Thank you. You are right. The legal aid officers are not the lawyers, but there are some
criteria to become legal aid officers. They have to get a bachelor degree in law.  In my country, when
you graduate from the university in law, you have to study for about two years in the Judicial Academy,
and then you have to take an internship at another law firm. However, they are just studying enough
knowledge in the Judicial Academy. They have not finished the term in the law firm. They have not
passed the examination. However, they just want to come into this work, and they are working as the
legal aid officers. They also have the certificate for the legal aid officers to work in this field. In my
country, all of these people, they have to get the bachelors’ degree in law.

(A=) ThTE, ZCTHERISEZRKR TSETWEEESET, Favsi, VR
EHTINE LT,

% sk sk IRTE % % %

(A1) MIEREFZHHIETCWEEE T, WV TORKRT TEARCBT D9E AT
BF OMEFNZSOWVWT] TY, BERBRFZREGE S a0 — VIEBHERMFIEELXO L - v
v s =8, FALLSEBEWLET,

FAARICIT DHMENT7 & ORI DU T
Le Bich Nga (L - E'v 7 « J— (BERBRFRFGIEGMIER 7 v — VBB HK) )
Migration

Let us begin the presentation with Migration. I believe migration is a very urgent and hard issue
right now in Japan, and all over the world. In Japan, it is an increasing problem recently. ~Why?
Back in 2011, Japan had to suffer a devastating earthquake which resulted in massive demand in
reconstruction, construction in infrastructure in many prefectures. Secondly, depopulation is a trend
right now. In Japan, they have to suffer a declining birth rate.

To sum up, Japan has to suffer a significant lack of workforce in general.  Also, we all know the
upcoming 2020 Olympics. How are we going to prepare for that?

I think migration could be the answer. In Asia, we are developing the country, and we believe
that in Japan, we can have better working experience, and we can have a better life not only for
themselves but also for their family. We consider living the Japanese dream instead of the American
dream. Maybe migrant worker can be a supplement for the local workforce.

Please take a look at a clip and good news that this is Japanese.
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***Video playing***

This clip is a small part of the discussion from the Japanese National Assembly, which
demonstrates the reality for migrant workers. What do they have to suffer? They have a working
accident, working injury, but they do not receive any compensation and are forced to go back to their
origin country.

To have more fruitful research, I only focused on Aichi prefecture to see the reality with migrant
workers.  Why Aichi Prefecture? It is a primary port for migrant workers to come to Japan, and in
that prefecture, migrant workers are more vulnerable to labor exploitation and human trafficking.

Have you ever wondered how migrant workers come to Japan? I have a graph that demonstrates
their journey:.

First, the migrant workers get into some Japanese language institutions in their local country.
They are there to study very basically Japanese, and they have to pay at least $6,000-7,000 to the broker.
Who is the broker? A broker is a person who can help you find a suitable job in Japan or might help
you settle down in Japan in the future. After all the procedure and paperwork, the migrant workers go
to Japan as a student or might be a technical trainee.

What happens after they go to Japan? They have to work in 3D working condition, which is
“Dangerous, Difficult, and Dirty.”” I am not saying that everyone has to suffer that, but a majority of
people have to face this every day. I believe that no one wants to work in that condition and living in
Japan to have faced a lot of legal problems. How can they solve their problem? Why is there a
lacking translator who can provide language assistance to them?  So, one question—how could they
access legal assistance?

To answer this question, I will use international human rights instruments to consider why the
recent Japanese policy is sufficient enough to safeguard the rights of migrant workers to access justice
ot not. To achieve that, I will define some terminology that I am using in my presentation and analyze
the international, and then, analyze the issue again and propose a solution.

Definition
First, why is the right to access to justice necessary? Why do we have to talk about that?  This
picture shows the 17 goals for sustainable development, which the United Nations promotes.  Please
look at goal 16.  One of their targets is “ensure equal access to justice for all.”” I believe the migrant
workers are not an exception here.

What is access to justice? According to the World Bank, this is the ability of every people to seck
and obtain a remedy through justice systems. Moreover, who can do that?

Migrant workers, who are they? According to the United Nations, they are who is engaged or has
been engaged in a remunerated activity in a State that he or she is not a national. ~Who is a migrant
worker in Japan?  As far as I researched, I do not see anywhere that mentions migrant worker, because
all of the government documents refer to foreign workers. ~ Are they the same or not? 1 am not sure,
but every non-Japanese nationality worker who came from ASEAN should have the right to seck and
obtain a remedy through formal or informal institutions of justice for their justice problems.

International Benchmarks

To tackle this problem, I would look into two international benchmarks, ILO (International Labor
Organization) and the United Nations. Each organization has several Conventions. The first one is
the ILO Convention 97; the main point that ILO 1 ratifies states is required to provide accurate
information on almost every aspect applied to migrant workers. Besides that, Convention 143, they need
to be ratified countries to go by equal opportunity and treatment for migrant workers.  The last one is
the United Nations Convention.  According to the Universal Declaration of Human Rights, the right
to access to justice was considered as one of the human rights, and everyone including migrant workers
should have the full application to human rights law, and in fact, the entire migration process.

Is that true in reality?  Is there any gap between legal provision and reality? Migrant workers
have to face a lot of daily challenges, such as language barriers, lack of coverage by labor law, or lack of
information about rights. In my presentation, I only want to focus on the lack of coverage by labor
law.
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Issue
What happened in Japanese society and legal provision?  First, the International legal benchmark
recently, and at the moment, Japan has not ratified any of the conventions that I already mentioned. In
Domestic Law, unskilled laborers—I mean, migrant workers are mainly unskilled laborers—receive very
weak protection because of the lack of coverage by Labor Laws.

The number of countries that have already ratified the conventions of international legal
benchmarks is not much. Is there any problem here? In my opinion, not only Japan, but also a lot of
other countries have the right not to ratify. For example, right now, Japanese in migration policy, they
only want to open the door for the highly professional labors, such as lawyers, doctors, who can increase
ot boost the economy and can enrich the Japanese society. They are not sure about unskilled workers
that can create a lot of criminal and a lot of bad things for their community. By ratifying these
conventions, they can potentially crush their new policies.

Please take a look at current Japanese domestic laws. I have a table to compare what happened in
reality. According to employment standards, the typical worker in Japan only have to work 8 hours a
day, 40 hours a week, and a maximum of 45 hours a month or maybe 360 hours a year of overtime.
However, in reality, some migrant workers have to work more than 100 hours a week under minimum
wage. Japanese requires that every worker who has to work overtime, they should receive more
allowance than a regular salary, but in reality, they do not. ~ They face the “wage thief,” the situation
that the migrant workers that are working overtime, but they do not receive anything, or maybe just 500
yen per hour, which is cheaper than ramen, right? In Aichi prefecture, the minimum wage was 871 yen
per hour in 2017, but in reality, many migrant workers, especially who come from Vietnam or maybe
Chinese, they have to work for just like 400 yen per hour. It is not the case for every migrant worker,
but still, thete is some in such a situation.

Solution
After analyzing the issue, I would like to propose a solution, but in my opinion, the best outcome
only can be achieved when both parties take action to tackle these problems.

The first solution will come from both parties—list the registered agencies. You might remember
brokers who cannot protect migrant workers. They receive incentives from both sides. Is that legal?
No, it is not. Then, what about to list registered agencies that can legally protect migrant workers?
They can help them to have a better life in Japan.

Secondly, maybe we can have an agreement that sets a certain standard for accepting migrant
workers, for example, language certificate.

The third one is from hosting country.  Ratifying international convention should be the route for
a solution, but I believe the best outcome could be changing a lot of the new policies. For example, it
is a good sign right now that the prime minister and government are accepting more than 500,000 low
skilled laborers in some industrial sectors by 2025. By creating a new five-year visa for
non-professional foreign workers may be a good sign for an open door for low skill laborers.  For the
problems that already happened, increasing action, especially the division of labor, started to come and
can have some due diligence in some company unexpectedly to make sure they comply with the labor
law correctly.

Lastly, the solution from ASEAN countries. The first one, I believe, is the most important one.
We should provide information and knowledge to the migrant workers who go to Japan. ~ What is
your right, how to carry out your right, and guide them to exercise their rights? ~ Secondly, train the
lawyer or maybe the translator who can help them better and more efficiently.  Finally, establish an
agency or network or union who can protect the rights of migrant workers who are working in Japan.

After my presentation, I hope that everyone could be able to understand the daily challenges that
migrant workers have to face at a certain level. There is much relationship between parties, so helping
migrant workers might be the right solution for helping Japan as well.

(FlR) VAL S TSVELL, ThTRERSEICELE W ZE 4, JHMD
b5 TIFETFRNET,
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(Nga) As for the first question, for example, I am a migrant worker, and I have to suffer some legal
issues in Japan. It is much easier and more comfortable for me to have someone who comes from my
country or at least someone who understands my situation, my mindset, like why I am there, and what is
the problem right now.  Secondly, it is a reality. We believe that everything from Japan is a little more
expensive than ASEAN countries, so maybe we think that using Japanese lawyer or translator will be
really expensive, really hard to find, and how to communicate with them even though they speak in our
mother tongue. It is my opinion. That is why I put that solution in ASEAN countryside.

() AWV ELE, HYVRESTSVET, 2ET2L, I AOHEADEE T,
NENDFHF~DOENET 7 AZONWT, D EINTZERW2NE DI TESL L 91
IR BENTOT, BIXIISMNEADST DM ZF LI DRELEDOR Y NT—2 b b
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T, OV ZEBFHIASE TV ZT T E BnEd,

(Nga) Thank you so much.
(A=) WFEOBRLE, HLIfIcESETWZE £7,

(Q2) From the legal aspects, I totally agree that if the Vietnamese or the foreign workers have to work
in the 3K working conditions, at least they should have access to something as you write on page 14.
On the other hand, when you say “Japan Dream,” there is always the gap. Even among the Japanese
newcomers for the companies, there is a gap.  For example, there is something called the non-tariff
barriers when we discuss the trade wars among the various countries. The contract only should be
written in Japanese and some foreign people claim that this is barrier. I think it is necessary to
distinguish what is real and what is the gap between dream and reality and reality and minimum legal
requitement. It is just simple comment.

(Nga) Thank you so much.
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(Chau) I want to confirm two things from your presentation. You want legal education for the
foreign workers who come to Japan and also for the Japanese to know more about foreign workers. In
Japan, there are two types of workers: the blue collar workers and the white collar workers. Do you
think that both types of workers need to study about this? I think it is just Japanese version and not
really many people understand about that. Can you make the versions for all the language? I do not
know if it is the obligation, but I think it is really useful. If the foreign workers coming to Japan have
to pass the online course by using this, and they give the certificate to the government, I think it will be
easier, and it will be better if there are international versions, not just Japanese version. I just wanted
to hear from you; I just want to convey the question whether both blue collar workers and white collar
workers will need this.

(Kuboyama) It will be related to the job-related education, so it is better to study. I think it is very
useful for both blue collar and white collar, but maybe for Japanese side, if they have to study about law
in Japan, they will go away, they will escape.  That is why we have to care about this situation by
preparing for it.  If they have to study, I think it is better to study easier and with satisfaction. If we
take some very difficult textbooks ot programs for them, it will have no meaning, nobody will study.
That is why I showed some materials to study.

(Chau) I want to ask you about the group theory option and the follow-up to the foreign workers.
Do they like foreign worker because yesterday I read news on the CNN and they say that Japanese
accepts workers from foreign country. However, Japanese people do not want to accept them a lot,
and that is also one of the problems for many foreign workers in Japan. 1 want to ask you about the
real feeling of Japanese people to foreign workers.

(Kuboyama) Maybe. Especially the students do not like foreigners because if I say, “Okay, many
foreigners come to Japan,” then they will lose jobs and chances. Then foreigners will fill up for them
of course. The problem is how we can educate them.
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(Nga) Before going to Japan, some Vietnamese people know about really bad working condition but
others do not. But why now does they still come to Japan? It is because of brokers. The reality is
that some illegal brokers, they just disappear for the short term, and then they come back with a
different name, and convince the Vietnamese workers, like “I am the legal one, you can trust me”. So,
the Vietnamese workers continue to go there. They go into a circle of working in bad condition and
the circle just goes on again.
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(Chau) I think many people talk about it. But it is a little different. What we are talking about is a
concept of trainee in Vietnam. I think that there are two types of foreign worker coming into Japan;
firstly, highly skilled people such as lawyers, and secondly, trainees. We are talking about the trainees
who are coming to Japan. They work in the industrial place. I know most of the people coming to
Japan from my country, under the concept of trainees, are just 18-20 years old. ~ They just graduated
from high school. They do not have enough information or knowledge. They say that they want to
go to another country. I think there are many people talking about the condition of working under the
concept of trainee in Japan; it is really bad condition, but the money they can receive is much more than
the money they can receive in Vietnam. That is the reason why they ignore all the information.

I think one of the issues of information is that there are many illegal brokers in Vietnam. The
Vietnamese people just go to the illegal brokers. It is because they are not sure whether they can work
well in Japan, not because they believe in Vietnam brokers. It is also another issue.  They really ask
the international cooperation between Japan and Vietnam on this issue. I think that we should
separate the concept of trainee and highly skilled worker.
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(Kimpav) Actually, I have a few additional information regarding the research of students. There are
few a few publishing on the dispute settlement system led by UNDP and others... The study suggested
separating the dispute settlement system for the indigenous people from the standard system.

However, the ministry in charger confirmed that there is no separation between the indigenous system
and the standard system. It is the harmonization of the legal system, that should not treat the people
in different ways under a different law. However, the research perspective would like the government to
have separate regulation on the dispute settlement. In practice, there is informal and formal dispute
settlement in those provinces for indigenous communities. So, the informal is the dispute settles the
community itself.

However, as mentioned earlier, they can settle the dispute in the community, but the legal action
still exists. Therefore, legal action is unavoidable. I also believe we should promote a kind of Justice
Centers, which can to access and provide information about the law. However, the challenge now is the
quality and capacity of the officer. Therefore, also it is the concerning of the position and how they can
provide advice or settle.

Also, the issue of a lawyer who can provide free legal aids to the poor people is still limited and
even difficult to access to the lawyer who offers legal aids to them. Therefore, it requires talent and
commitment to provide legal aids.
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